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ABSTRACT 
THE EMERGENT ROLE OF PROACTIVE COUNSEL 
IN AMERICAN HIGHER EDUCATION 
FEBRUARY, 1990 
JAMES E. SAMELS, B.A. UNIVERSITY OF MASSACHUSETTS 
AT BOSTON 
M.P.A. UNIVERSITY OF RHODE ISLAND 
J.D. SUFFOLK UNIVERSITY 
Ed.D. UNIVERSITY OF MASSACHUSETTS 
AT AMHERST 
Directed by: Professor Arthur W. Eve 
The Emergent Role of Proactive Counsel in American 
Higher Education 
This study examines the special place college and 
university attorneys have come to occupy as the legal 
environment of higher education has been dramatically 
redefined during the last several decades. 
More specifically, this study evaluates major institu¬ 
tional legal service typologies; explains the principal 
duties, responsibilities and interrelationships of 
campus counsel; and analyzes the importance of centralized 
coordination for delivering quality, integrated and 
efficient legal services. Special attention is devoted 
to the professional relationship and protocol which 
v 
exists between college and university attorneys 
and their respective institutional clients. 
The organization of this study is divided into five 
chapters . 
Chapter One traces the historical development of 
campus counsel's role in American higher education 
amid the currents of changing case law, recently 
enacted legislation, increased litigation and government 
regulation. With this historical context in perspective. 
Chapter One posits significant legal service issues 
confronting campus counsel as the legal environment 
grows more complex and the pitfalls of liability more 
serious. Chapter One closes with an assessment of 
the scholarly significance and practical application 
of the dissertation. 
Chapter Two of the study provides an overview 
of the published literature including textbooks, 
academic journals, scholarly monographs and practitioner 
oriented handbooks and other reference materials. 
Chapter Two organizes the literature search by source 
of authority and topical focus. 
vi 
Chapter Three of the study details the overall research, 
methodology, sampling techniques and design of study 
inquiry employed by the investigator. Data sources 
include national, state and local surveys. 
Chapter Four reports out analytical outcomes based on 
the data collected, and further compares and contrasts 
research results in terms which are of practical 
usefulness to appropriately involved institutional 
client groups . 
Chapter Five projects the role of campus counsel into 
the 1990's and includes a distillation of future 
conditions shaping legal service delivery systems 
coming into place at American colleges and universities. 
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The emergence of institutional legal counsel on the 
landscape of American college and university campuses 
is a relatively modern development. Virtually 
non-existent thirty years ago, today full-time campus 
based or central coordinating outside legal counsel 
have become common place at most institutions of 
significant size and complexity. Indeed, campus 
and coordinating counsel are now an integral part 
of the higher education institutional management team, 
as issues traditionally considered academic in nature 
become increasingly interwoven with legal policy 
implications. 
As recently as the early 1960's, American colleges and 
universities, both public and private, were considered 
legal sanctuaries that were largely immune from both 
private litigation and public regulation. (W.A. Kaplan, 
Law on the Campus 1960-1985:_Years_of_ Growth a_nd 
Challenge, Journal of College and University Law, 
Vol. 12(3) Winter, 1985). Government intrusion at 
every )urisdictional level was perceived as repugnant 
to the core notion of academic freedom. In these simpler 
times, society viewed the American campus environment 
as governed by its faculty and «in loco parentis 
to its student body. 
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In this respect, societal values reflected a clear 
deference to the respected judgment of the Ivory Tower 
and accepted standards of faculty scholarship and 
student life activities within the academic community. 
This widely held view reflected a significant measure 
of collegial self-governance at the campus level and 
a sentiment of non-intervention within the judicial 
and executive branches of government. 
From this traditional perspective, higher education 
administrators and faculty were called upon daily to 
render informed professional judgments based on the 
academic community's commonly recognized educational 
values and ethical standards, rather than the technical 
and often arcane rules of law which govern the business 
world. As a matter of regulatory policy, courts and 
government licensing agencies were generally loathe 
to interpose themselves in either the day-to-day 
operations of campus life or the broader educational 
policies which governed normal institutional activities. 
(E.A. Fishbein, New Strings on The Ivory Tower: 
The Growth of Accountability in Colleges and 
Universities. Journal of College and University 
Law, Vol. 12(3) Winter, 1985, p. 381). 
Cracks in the Citadel 
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Suddenly and without warning, the legal environment of 
American campuses was dramatically redefined during the 
1960 s. This change took place through a surge of state 
and federal legislations, interpretive court decisions and 
government regulatory actions aimed at restoring law and 
order on both residential and non—residential college and 
university campuses. (R. O'Neil, The Courts. Government 
and Higher Education, Committee for Economic 
Development, 1972, Supplementary Paper No. 37). 
In the beginning, it was the larger progressive 
universities which faced the first cracks in the citadel 
of higher education's historically insulated position 
in the American legal system. (P. Faccenda and K. Ross, 
Constitutional and Statutory Regulation of Private 
Colleges and Universities, 9 Valparaiso University 
L. Rev. 539 (1975)). (Napolitano v. Trustees of 
Princeton University, 186 N.J. Sup. 548, 453 A.2d 
263 (1982), Board of Curators of the University of 
Missouri v. Horowitz, 435 U.S. 78 (1978); DeFunis v^ 
University of Washington, 82 Wash 2d 11, 507 P.2d 
1169 (1973, vacated, 416 U.S. 312 (1974)). 
First and foremost a rash of student's rights suits 
broke onto the nation's campuses, asserting a wide variety 
of constitutional challenges arising out of academic 
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dismissals, disciplinary actions, and campus security 
incidents. (Dixon v. Alabama State Board of Education, 
294 F2d. 150 (5th cir. I960) cert, denied. 368 U.S. 
930 (1961)). These student claims, actions and incidents 
ran the gamut of constitutional and statutory protections 
ranging from free speech and freedom of association 
to equal protection and due process of law. 
By virtue of their status as state-supported institutions, 
public universities were impacted most directly by the 
doctrine of “state action". This doctrine has since come 
to be regarded as the main basis for asserting constitu¬ 
tional limitations over campus regulation of student 
affairs. (R. BicKel, The Role of College or University 
Legal Counsel. 3 Journal of Law and Education 73 
(1974)). Later, smaller public and eventually private, 
post-secondary institutions came under more intense 
judicial scrutiny, legislative oversight and executive 
branch regulation. (Jesik v. Maricopa County Community 
College Dist. t 125 Ariz . 543, 611 P. 2d 547 (1980); 
Mullins v. Pine Manor College, 389 Mass. 47, 449 N.E. 
2d 331 (1983)). 
During this same period of time beginning in the early 
1970's, faculty union organizing efforts, collective 
bargaining demands, concerted work actions, strikes 
and boycotts further exacerbated campus tensions beyond 
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conventional boundaries of informal collegial conflict 
resolution. (See Graubard and Belotti, The Embattled 
University, op cit. T.H. Wright, Faculty and the Law 
Explosion: Assessing the Impact of College and 
University Law, Vol. 12(3) Winter, 1985 at 363.) 
For example, in the area of employment, the range of 
legal challenges has included individual appointments, 
renewals, dismissals, promotions and tenure denials. 
(See Perry v. Sindermann. 408 U.S. 593 (1972); 
See also, Board of Regents v. Roth. 408 U.S. 
574 (1972)). In certain instances, these claims were 
predicated on constitutional grounds of substantive 
and procedural due process, while in other cases faculty 
suits sought contract based monetary remedies beyond 
reinstatement and back pay for claimed defamation 
and consequential damages. 
Gradually, college and university campuses, long 
considered bastions of social and economic opportunity, 
confronted the inexorable and compelling march for equal 
educational and employment opportunity for minorities, 
females, disabled veterans and other disadvantaged 
students, faculty and staff. In the wake of these 
events, affirmative action plans, goals and minority 
program initiatives were revised and redefined by 
judicial interpretation and quasi-judicial adjudication. 
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(Regents of th« tin 
438 U.S. 265 (1978)). 
iv_ersity of California v. Bakke 
Federal and Stat>_Goyernment .. 
Over time, Federal and State appellate courts began 
to articulate a set of commonly understood and well- 
recognized judicial guideposts which gave special focus 
to the various legal inter-relationships of college and 
university campuses across the nation. (Z. Dominguez, 
Jo Reign or To Rule:_A Choice for University Boards 
of Trustees. 3 Coun. L. Rev. 375 (1981)). 
Eventually a common body of law specifically devoted 
to higher education grew up to take its place along 
other specialty areas of law. 
In rapid succession, the institutional doctrines of 
"in loco parentis" and collegial self governance eroded. 
Eventually, the unrest and turmoil stirred by student 
protests and faculty grievances led to even more far- 
reaching assaults on the citadel and its authority to 
govern faculty, students and staff. (D.L. Reidhaar, 
The Assault on the Citadel: Reflections on a Quarter 
Century of Change In The Relationship Between the 
Student and the University, NACUA Conference Symposium 
Overview, Unpublished Remarks at the 25th Annual 
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Conference of the National Association of College 
and University Attorneys at Vancouver, British Columbia, 
Canada, June 25 - June 28, 1985). 
In its most dramatic form, these legal contests threatened 
to materially interfere with the regular academic opera¬ 
tions of college and university campuses and infringe 
upon traditional notions of academic self-governance. 
(Goss v. Lopez. 419 U.S. 565 (1975); Gabrilowitz v. 
Newman, 583 F.2d 100 (1st Cir. 1978)). 
For their part, higher education administrators attempted 
to respond to this increasingly rigorous judicial scrutiny 
with mixed success by hurriedly adopting what they hoped 
would be judicially enforceable rules for maintaining 
and enforcing academic standards, peer review procedures 
and codes of discipline for both students and staff. 
(See D.M. Rabban, Judicial Review of the University - 
Student Relationship: Expulsion and Governance, 
26 Stan. L. Rev. 95 (1973)); See also E.J. Golden, 
Procedural Due Process For Students at Higher Colleges 
and Universities; 11 J. of Law and Education 337 
(1982) ) . 
In the late 1970's, American colleges and universities 
continued to experience a marked transformation with 
respect to their historical missions of teaching, 
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research and service and the legal frameworks within 
which these traditional functions were carried out. 
Government regulation over such matters as degree—granting 
authority, environmental impact, local zoning, sponsored 
research, copyright, tax reform, student financial aid, 
equal employment opportunity, aptitude testing and related 
matters of educational consumerism became omnipresent 
in the campus setting. (See D. Riesman, On Higher 
Education: The Academic Enterprise in an Era of Rising 
Student Consumerism. Jossey-Bass, (1981); See also 
H. Orentlicher, Reply: The Role of College and 
University Legal Counsel: An added Dimension 4 Journal 
of Law and Education 511 (1975), Note, Orentlicher's 
view that the twin virtues of academic freedom and 
intellectual diversity provided the campus setting with 
a necessary and desirable bulkwork for the exchange 
of vibrant new ideas unfettered by the legal processes 
and formal structures of collegial governance). 
Emergence of Campus Attorneys 
Driven by legal necessity, college and university 
trustees, presidents, and senior staff sought out the 
services of private general practice attorneys to enjoin 
this spiraling student and faculty activism and restore 
necessary campus order and self-governance. In the midst 
of this legal turmoil emerged institutional legal counsel 
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an independent and respected voice of authority in 
a virtual sea of campus uncertainty. (R.K. Daane, 
The Role of University Counsel. Journal of College 
and University Law, Vol. 12(3), Winter, 1985 at 399). 
Steadily, those colleges and universities which faced 
up to their legal challenges in a timely and professional 
manner acquired a sixth sense that enabled them to 
identify incipient legal problems early on and develop 
prudent, uniform and legally enforceable policies, 
practices and procedures. (J.E. Samels, Preventive 
Legal Planning, Unpublished remarks before the American 
Association of Community and Junior Colleges at the 1986 
Annual AACJC National Conference held at Orlando, Florida, 
April, 1986). This proactive legal strategy worked well 
to redefine the role of institutional counsel as an 
essential component of the campus policy-making and 
academic management team. Indeed, over the past two 
decades, the number of full-time campus based counsel 
has more than doubled in American higher education. 
(See published membership subscription lists in 
NACUA Member Directory for the National Association 
of College and University Attorneys for the period July 1 , 
1975 through June 30, 1989. See also pertinent 
respondent data collected in 1984, 1986 and 1988 NACUA 
member surveys as more fully set forth in Appendix A 
and B). 
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Up until the early 1970's, attorneys were typically 
engaged or retained on a special or limited basis by 
colleges and universities to enter appearances and defend 
their respective institutions in the few lawsuits which 
occurred. However, as previously indicated dramatic 
increases in legislation, litigation and government 
regulation impelled most campuses to devise more 
systematic strategies for dealing on a proactive basis 
with these complex and far-reaching legal dilemmas. 
(J. Beckham, Reasonable Independence For Public Higher 
Education: Legal Implications of Constitutionally 
Autonomous Status 75; Journal of Law and Education 
177 (1987)). 
Across the nation, a number of different higher 
education legal service delivery models developed, 
including full-time campus based counsel, outside 
coordinating counsel, specialty counsel, the Attorney 
General, the faculty-campus counsel and the attorney- 
trustee counsel. To date, the most successful models 
appear to share at least one common feature that 
is instructive for the future — e.g. centralized 
coordination of legal defense, legal service delivery, 
legal policy-making and preventive legal planning. 
Whether staffed full time by in-house legal counsel, 
outside coordinating retained counsel or in combination, 
the single most significant factor characterizing 
effective 
11 
campus legal service delivery systems is 
centralized coordination — one chief institutional 
legal representative who is at least conversant with all 
senior campus officials and acquainted with the unique 
legal culture of a particular institution. (J.E. Samels, 
Preventive Legal Planning for Universities: op. cit 
Unpublished remarks for the XVI Annual Assembly of 
the American Association of University Administrators, 
Managing Survival in Higher Education. June 29, 1987 
at Toronto, Ontario). 
Modern Institutional Counsel 
Ironically, institutional legal counsel is today only 
involved in relatively minor ways with the administration 
and regulation of student activism and faculty grievances 
which brought about the advent of higher education law as 
a modern legal specialty area. On most campuses, student 
governments, peer tribunals, faculty union organizations, 
mediators, arbitrators and fact-finders have either taken 
the place of or substantially eroded the collegial 
governance and dispute resolution models of twenty years 
ago. (Interview with Dr. Richard E. Wylie, President, 
Endicott College, Beverly, MA). 
The typical institutional legal counsel of the 1990's 
is evolving into a senior legal advisor, manager and key 
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executive on the President's or Chancellor's cabinet. 
(Interview with Dr. Thomas E.J. deWitt, President, 
Lasell College For Women, Newton, MA). In this role, 
campus counsel is primarily responsible for (among other 
duties), centralized coordination of campus legal 
services, legal defense, preventive legal planning and 
the formulation, enforcement and updating of specialized 
higher education legal policy. (Interviews with 
Dr. James Martin, Academic Vice President, Mount Ida 
College, Newton, MA). 
Today's institutional legal counsel no longer plays the 
bit part of legal outsider in dispensing curative legal 
advice, but provides preventive legal guidance to both 
trustees and campus officials in order to avoid litigation 
before it happens. (Interviews with Dr. Allen E. Koenig, 
former President, Emerson College, Boston, MA and 
Roger Van Winkle, President, Mass Bay Community College, 
Wellesley Hills, MA. ) Modern legal counsel is a major 
campus officer, a key member of the executive leadership 
of the institution and a resourceful legal administrator, 
capable of both litigating or preventing litigation. 
(D. Corbally, University Counsel - Scope and Mission, 
2 Journal of College and University Law 1 (1974)). 
Higher education attorneys of the future must not only 
keep pace with the increasing groundswell of state and 
federal case decisions, legislation and regulations, 
but must be legally vigilant to spot the pitfalls 
of potential liability exposure on and off campus. 
(W.E. Kaplan, Law of Higher Education: A Comprehensive 
Guide to Legal Implications of Administrative Decision 
Making, 2nd Edition, 1985. See also 1988 Supplement 
^or —of—Higher Education). Higher education legal 
counsel of the next decade will be inclined to continu¬ 
ously check the institution's legal vital signs based on 
an early warning legal audit system which is capable of 
nipping incipient legal problems in the bud. (L. Brown 
and E. Dauer, Planning By Lawyers: Materials on a 
Nonadversarial Legal Process. Foundation Press (1978)). 
The obvious advantages inherent in the utilization of 
full-time campus-based or at least centrally coordinated 
legal counsel for most colleges and universities of 
any significant size may be analogized to the benefits 
attendant in having a personal physician. (K.B. Weeks, 
The Legal Audit, 4 Lex Collegi 3, Winter, 1981). 
Campus counsel arrives on the scene of each new case, 
controversy or emergent policy decision with a diagnostic 
legal skill and prognostic insight, sharpened by a working 
familiarity with the institution's legal history and the 
academic and student life setting which characterizes its 
day to day operations. As a member of and resource to the 
senior institutional management team, campus counsel can 
the interdisciplinary perceptions of colleagues, 
draw upon 
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past institutional experience and clinical legal data 
<1 * ° * outcon»es of recent institutional legal audits, 
focused reviews and litigation log results). Working 
in concert with the Trustees, President, senior staff 
and designated faculty and student representatives, 
campus counsel can move in a decisive and timely manner 
to identify chronic legal maladies infecting the institu¬ 
tion and prescribe a proactive course of future curative 
legal action. Equally important, counsel must coordinate 
the continuing monitoring and treatment of the legal 
problem or controversy through a period of rehabilitation 
to keep the campus functioning smoothly and in good 
legal health. (R. Sensenbrener, University Counselor: 
Lore, Logic, and Logistics, Symposium, 2 Journal 
of College and University Law (1974-1975)). 
The college or university administrator who acts 
recklessly to initiate new programs without advice of 
experienced and competent counsel in the face of obvious 
legal problems is not entirely different from the sick 
patient who engages in self-prescribed remedies without 
prior consultation with a qualified attending physician. 
The life expectancy of both the negligent administrator 
and the presumptuous patient is uncertain at best and 
more likely abbreviated at worst. (N.L. Epstein, 
The Use and Misuse of College and University Counsel., 
45 Journal of Higher Education 635 (1974)). 
Statement of Purpose 
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The purpose of this study is to examine the place of 
proactive institutional legal counsel in American higher 
education, and further, to identify major trends and 
conditions which will significantly shape counsel's future 
role. This study does not seek to establish a new place 
for legal counsel at public and private colleges and 
universities. Rather, it compares and evaluates the 
prevailing legal service typologies which have developed 
in American higher education, and indicates which, 
if any of these typologies, are likely to survive in 
the 1990's. In addition, this study describes the future 
role and function of proactive counsel, highlighting 
those factors which most powerfully influence colleges 
and universities in their relationships with their 
respective attorneys. 
In describing the future role and function of 
institutional counsel, this study examines the 
considerations which are most often weighed in the 
allocation of resources made available to campus counsel. 
This analysis delves into the special relationship which 
exists between college and university attorneys and their 
respective clients (i.e. trustees, president, senior 
staff, faculty and students). 
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Further, this study examines the near term and lonq ranqn 
implications of such imoortant factors as institutional 
governance, legal Dolicy making, academic and colleqial 
protocol, preventive strategic legal planning, proactive 
liability avoidance, litigation management, legal service 
cost recovery, coordination of outside or specialized 
counsel and alternative legal service delivery systems 
for single campus and multi—campus institutions. 
Scope of Inquiry 
A quantum expansion of any field of legal specialization 
is inevitably followed by a certain measure of ambiguity, 
if not outright controversy, surrounding the proper 
role and function of the specialized legal practitioner. 
(R. Daane, The Role of University Counsel, Journal of 
College and University Law, Vol. 12, Winter, 1985, No. 3). 
The American higher education experience with legal 
counsel over the last three decades is no different. 
As the evidence mounts, there appears to be a demonstrable 
relationship between the intensity of the debate over 
institutional legal counsel's proper role and the growth 
rate of Higher Education Law itself as an area of 
legal specialization. Indeed, recent observations 
of institutional client expectations both within and 
outside the academic community indicate a predominant 
pattern toward preventive legal practice - i.e., emphasis 
1 7 
on early Issues identification, 1iabi1ity/risk exposure 
analysis, strategic legal planning and preventive legal 
audits. (See P.M. Grier, Using Counsel Wisely and 
Well, 27 AGB Reports 10 (1985); See also J.W. Grady 
and G.W. Coombe, Corporate Legal Practice in the 19901s: 
Directions and Challenges, 37 Business Lawyer 683 
(1982) ) . 
Today's higher education legal counsel must be the 
consummate campus executive, able to manage a law 
department which handles the College's or university's 
daily legal affairs and contribute to the critical 
policy-making process and overall governance of the 
academic enterprise. (J.J. Creedon, Lawyer and Executor 
-- The Role of the General Counsel, 39 Business Lawyer 
25 (1983)). Yet, even as we are witnessing college and 
university attorneys taking their rightful place along 
side other indispensable members of the senior institu¬ 
tional cabinet, there has arisen a continuing debate 
over whether their early participation in the policy- 
making and strategic planning process actually compromises 
their objectivity and effectiveness in judging the legal 
implications of those same policies. <J. Auerbach, 
nan inside Counsel Wear Jwo Hats?, 62 Harvard Business 
Review 82 (1984)). Experience dictates, however, that 
when a college or university President or Trustee Chairman 
need, a quick assessment of a rapidly unfolding legal 
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problem, counsel must be prepared to participate post 
haste in the formulation of sound legal policies and 
practices and the avoidance of unforeseen pitfalls 
during their implementation and thereafter. (L. Liggett, 
Unpublished remarks during Question and Answer period 
at First New England General Counsel's Conference 
on Issues in Higher Education. September 18, 1987 
at Cape Cod Community College, Barnstable, MA). 
On a more specific and pragmatic level, college and 
university counsel have begun to identify a selected 
number of common legal service management issues which 
will confront our nation's campuses in the 1990's. 
With increasing regularity, leading higher education 
legal authorities have begun to ask a number of pene¬ 
trating questions in their continuing efforts to allocate 
scarce institutional resources to meet the growing 
legal service needs of their respective campuses in 
an efficient and coordinated manner. (J. McCarthy (Ed.) 
New Directions for Higher Education: Resolving Conflict 
in Higher Education No. 32 (Jossey-Bass 1980)). 
Organization of the Dissertation 
This study will be organized into five chapters. 
Chapter One is divided into several introductory parts 
and provides basic background material and a common 
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reference point for the reader. The first part of 
Chapter One traces historical origins of campus counsel 
over the past 30 years and weaves together a number of 
salient themes in the evolution of higher education law 
into a coherent historical framework within which campus 
counsel operate. This chronological presentation sets 
the stage for the second part of Chapter One which posits 
the most significant problems, and specific legal service 
delivery issues facing higher education attorneys in 
the 1990's. Chapter One also outlines and explains the 
primary purposes, scholarly significance and practical 
application of the dissertation by highlighting 
substantive areas of dissertation research. Chapter One 
traces out the basic scope of the dissertation inquiry. 
The last part of the first chapter sets out a basic 
organizational structure and section by section outline 
of the balance of the dissertation. 
Chapter Two reviews the state of published literature in 
the field of modern institutional legal counsel and also 
distills a wide range of data sources from unpublished 
speeches, peer observations, practioner journals, position 
papers, personal interviews with professional colleagues 
and other related documentation. These sources of 
authority have been obtained from and developed in 
consultation with nationally recognized experts, 
law centers, legal practitioners higher education 
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and bar associations, designated representatives of 
institutions of higher education and related organizations 
having demonstrated a interest in the field of higher 
education law and the delivery of legal services. 
Included within the focus of the cited literature are 
the following topic areas: 
1 . Historical evolution of campus counsel. 
2. The expanded role and function of campus counsel 
as a member of the campus senior management team. 
3. The future mix of projected costs and ratio of 
in-house campus counsel versus retained outside counsel. 
4. Alternative campus and multi-campus legal service 
delivery systems. 
5. Emergent and future campus counsel trends and 
conditions including preventive law and strategic 
legal planning. 
Chapter Three of this dissertation explains the 
overall research methodology and study design employed. 
The investigator describes the use of a combination 
of quantitative and qualitative research techniques 
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appropriate for gathering and analyzing pertinent 
information on institutional legal counsel. 
More specifically, this section of the dissertation 
employs those quantitative research methods used by 
other leading higher education legal experts to collect 
and analyze comparable survey research data on a broad 
range of important higher education legal topics gathered 
for the period 1983-1988. During this five year period, 
the investigator was directly or indirectly involved 
in the preliminary design and collection of, response 
to and analysis of various segments of data gathered 
in these surveys. (See Abstracts of 1984, 1986 and 1988 
National Association of College and University Attorneys 
comparative studies, institutional questionnaries, reports 
and related survey instruments and analyses included in 
Appendix A and Appendix B marked respectively by date(s) 
for purposes of identification and future reference; 
See also Appendix D entitled Legal Representation 
in Higher Education - The Various Models and Appendix D 
entitled and Appendix D entitled New England General 
Counsel Conference Agenda). 
Although certain information gathered from several of 
the early national surveys has already been collectively 
analyzed and published by NACUA (NACOA 1983-1986), 
national, regional, and local data 
other more recent 
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will also bo analyzed and reported on by the investigator 
on a respondent basis for the first time. 
Listed among the primary quantitative research data 
sources are the following: (1) National Association 
of College and University Attorneys, College Law Digest 
and Journal of College and University Law; (2) American 
Association of Community and Junior Colleges, Community 
College Review; (3) American Assembly of University 
Administrators and the Journal of Higher Education 
Management; (4) The Journal of Law and Education; 
(5) Association of Governing Boards of Universities 
and Colleges Publication Series; (6) Council on 
Post-Secondary Accreditation, COPA Continuing Education 
Conference; (7) The National Center for Preventive Law 
at the University of Denver School of Law, Preventive 
Law Reporter; (8) New England Regional General Counsel’s 
working group and unpublished remarks at regional 
conferences materials; (9) The Massachusetts Bar 
Association Business Law Section's Preventive Law 
Committee and unpublished remarks at workshops; 
(10) Position papers, letter opinions, correspondence, 
internal memoranda of law and abstracts on file with 
the office of the General Counsel, Massachusetts Board 
of Regents of Higher Education; and (11) Selected 
institutional in-house and outside legal counsel outlines 
and informal training presentations. (See Appendix E, 
1988 NACUA Program Outline on Law Office Management). 
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Qualitative research methods will be used as a parallel 
means for gathering supplementary information on the topic 
this dissertation. Qualitative techniques to be used 
include the following: (1) systematic collection and 
reporting on the investigator's nearly fifteen years of 
specialized experience as a practitioner and scholarly 
observer in the affairs of campus legal counsel in public 
and private higher education. (Note: These observations 
include various capacities of in-house institutional legal 
counsel, system-wide general counsel and outside central 
coordinating campus counsel); (2) analysis of unpublished 
documents that have been made available to the investi¬ 
gator in his role as legal counsel and principal investi¬ 
gator, and (3) structured and informal interviews with 
Key informants and practitioners who were selected for 
their knowledge about higher education legal practice 
or state, regional and national trends in the various 
higher education legal topic areas under study. 
Chapter Four analyzes and reports on data collected 
through the various survey instruments and questionnaires 
cited in the Appendices and from qualitative research 
results aggregated for purposes of this investigation. 
This data will be organized into the following categories 
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1. Identification of major campus counsel typologies. 
2. Results of selected independently verifiable studies 
and survey samplings. 
3. Overall comparative data analysis based on 
questionnaire responses. 
4. Relative statistical correlations and predictive 
indicators at national, regional and state jurisdictional 
levels. 
5. Major campus and outside coordinating counsel trends 
and conditions. 
In addition to the foregoing quantitative and qualitative 
data analyses, Chapter Five explains the practical 
significance of this data base for purposes of future 
use and reference by college and university trustees, 
chief executives and administrators concerned with 
future trends in the area of higher education law. 
Chapter Five summarizes the dissertation's observations, 
recommendations and conclusions in the context of prevail¬ 
ing trends and conditions which will influence the role 
and function of institutional legal counsel in the future. 
This section includes the following components. 
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1. National, regional and state patterns; 
2. Specific in-house and outside counsel trends 
and conditions in legal service delivery; 
3. Emergent role of campus counsel in the 
19901s; 
4. Summary, Conclusions and Recommendations. 
CHAPTER II 
REVIEW OF THE LITERATURE 
Overview of AvailahU Literature 
Although much has been written and said on the proper 
role and function of campus counsel within circles 
of higher education law, there exists a paucity of 
formally published literature on this emergent topic. 
Indeed, there are no commonly recognized, long-standing 
and centrally indexed reference materials to acquaint 
the newly initiated college or university counsel with 
the multi-faceted aspects of higher education legal 
practice. 
In the absence of any standard text or other traditional 
reference materials specifically devoted to guiding the 
practicing campus counsel, the researcher is left alone 
to delve into scant sources of primary and secondary legal 
authorities in order to glean a general overview of the 
field. 
Scope of Prevailing Published Sources 
Any comprehensive and current search of prevailing 
literature on the history, current role and future use 
of institutional counsel in American Higher Education 
should draw upon (among other sources of information) 
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such traditional authorities as: (1) hornbooks, 
treatises, monographs and textual materials written by 
leading higher education legal scholars and practitioners, 
(2) published periodical literature appearing in law 
reviews, law reporters, law journals and law weeklys 
including higher education publications on legal specialty 
topics, (3) published proceedings and conference outlines 
derived from college and university continuing education 
seminars, symposia and workshops, and (4) higher 
education legal practitioner handbooks, manuals and 
desk reference materials. 
West Publishing Company 
West Publishing Company makes available an Education Law 
Reporter containing appellate cases at the Federal and 
State levels related to both secondary and post-secondary 
education. West also publishes the College Law Digest 
and, in conjunction with NACUA, a Special Higher Education 
Edition of the Education Law Reporter containing appellate 
level court decisions specifically related to colleges 
and universities. 
NACUA 
NACUA publishes a regular cumulative index of leading 
articles appearing in the Journal of College and 
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University Law containing scholarly and practitioner 
oriented case comments, notes and articles relating 
to topics of emergent concern to college and university 
counsel. Of particular interest to college law 
practitioners are the various announcements contained 
in the front of the College Law Digest featuring proposed 
higher education regulatory amendments of the U.S. 
Department of Education and other Federal agencies, 
newly initiated higher grant programs, calls for higher 
education legal research papers, continuing legal 
education conference proceedings and notices of recently 
accepted journal articles. The College Law Digest serves 
as a compendium of decisional authority and an index 
of case commentary on higher education legal issues. 
This Digest also contains continuing legal education 
announcements, and shared legal forms from institutional 
legal representatives. 
Journals 
The Journal of College and University Law mentioned above 
is published quarterly by a rotating independent Board 
of Editors in conjunction with participating law schools 
and the National Association of College and University 
Attorneys. This Journal is clearly the most widely read 
and highly regarded publication by both higher education 
legal scholars and practitioners. 
The Journal of Law and Education is also published 
quarterly by the Jefferson Book Company. This Journal 
primarily focuses on elementary and secondary education 
law with occasional special pieces on higher education 
law. 
In addition to the foregoing periodical literature, 
there are a broad range of scholarly law journals and 
publications made available to subscribers from various 
national collegiate associations and centers for the 
study of higher education law. 
NAICU 
The National Association of Independent Colleges and 
Universities periodically publishes policy statements, 
monographs and other circulars on higher education 
legal matters which are distributed to designated 
representatives of its member institutions. 
ACE 
The American Council on Education has produced numerou 
sample policy statements, model guidelines and working 
outlines on pending Federal legislative proposals and 
topics of emergent concern to higher education legal 
30 
practitioners such as faculty relations, copyright 
infringement, liquor liability, tax reform, and AIDS. 
NACUBO 
The National Association of College and University 
Business Officers publishes a monthly periodical entitled, 
"The Business Officer" which contains, among other 
features, executive summaries of modern campus management 
practices, recently enacted Federal legislation and newly 
promulgated regulations. This compendium is supplemented 
periodically and also includes, among other topics, 
feature articles on unrelated business income, 
professional liability insurance, campus concessionary 
operations, cooperative purchasing, institutional 
accounting standards, computerization of administrative 
support services, student financial aid and employment 
practices of colleges and universities. 
Lex Collegii 
Lex Collegii is published quarterly by the College Legal 
Information Inc., an independent publication serving 
private institutions of higher education. This college 
law periodical provides selected articles on preventive 
legal planning, legal audits and emergent case law and 
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statutory amendments affecting private institutions 
of higher education. 
HEGIS 
HEGIS, a higher education governmental information 
service, publishes recent statistics on public 
institutions of higher education and private college 
and university data including full-time enrollment, 
institutional operating budgets, campus staffing 
patterns and administrative organization. 
Faculty Unions 
From the faculty union side, the American Association 
of University Professors publishes occasional papers 
and policy positions as does the National Education 
Association and the American Federation of Teachers. 
(See AAUA Policy Documents & Reports, 1984 and 1988 
Editions, AAUA). Many of these position papers and policy 
statements deal with traditional issues of concern to 
faculty including academic freedom, tenure, retrenchment, 
promotion in rank, professional development, evaluation 
and other terms and conditions of faculty employment. 
Other reporting services include the Academic Collective 
Bargaining Information Service, a Washington, D.C. based 
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higher education labor relations information service 
published on a monthly basis and the Bernard Baruch 
Labor Relations Institute in New York which publishes 
conference proceedings and monographs on topics related 
to higher education labor relations. 
AAUA 
Patricia Hollander, General Counsel to the American 
Association of University Administrators has published 
a well-read practitioner's guide entitled, The Legal 
Handbook for Educators. West Review Press (1978); 
and the AAUA has sponsored higher education legal 
practitioners as keynote speaker(s) at its annual 
assembly, XVI Annual Assembly, Toronto, Ontario, 1987. 
Educational Legal Policy 
Professors Nordin and Edwards have published Higher 
Education and the Law in collaboration with the 
Institute for Educational Management of Harvard University 
(1979) with periodic supplements; (See H.T. Edwards and 
V.D. Nordin Higher Education and The Law, Cambridge, MA 
Institute for Educational Management, 1979. See also 
H.T. Edwards, Higher Education: The Unholy War Against 
Governmental Regulation, Institute for Educational 
Management, Harvard University (1980)). 
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Students of higher education policy have studied the 
writings of T.V. Gael, B. Levin, D.L. Kirp and M.G. Udoff. 
(See Educational Policy and the Law. McCutchan 
Publishing Corp. revised second edition (1987)). 
Student Affairs 
On the student affairs front, there are several practical 
publications including The College Administrator and 
The Courts and The Student and The Courts published 
quarterly by The College Administration Publications, Inc. 
Both periodicals contain briefs and commentary on selected 
cases involving articles of particular interest to student 
affairs administrators. These publications are often 
referred to by student affairs administrators for updating 
campus student disciplinary policies and procedures 
to ensure conformity with the current requirements 
of federal and state law. 
In many instances, student affairs administrators find 
that their respective institutions have neglected to 
review current academic honesty requirements and 
disciplinary procedures or have failed to comply with 
their own recently updated procedures. These same 
publications provide useful preventive legal planning 
reference points for determining the appropriate level 
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of student involvement in peer judicial review and 
more generally, in the student governance process. 
BNA 
The Bureau of National Affairs has also published special 
editions on education law related subjects including 
Specialty Law Digest on Education and BNA's U.S. Law 
Week . 
Periodicals 
In addition, there are a number of news reporting 
publications and services which cover recently decided 
cases, statutory amendments, adjudicatory decisions, 
agency rule-making and other late-breaking developments 
in higher education law including The School Law and 
the Higher Education Daily News, (Capitol Publications, 
Arlington, VA> ; Massachusetts Lawyer's Weekly; 
The School Law Reporter, (National Organization on Legal 
Problems of Education, Topeka, Kansas); The Chronicle 
of Higher Education, (Editorial Products for Education, 
Washington, D.C.). With the exception of the Lawyers s 
Weekly and Chronicle, these publications tend to be 
focused in specialized topical areas such as employment 
and discrimination law, tax law and environmental 
protection. 
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Handbooks and Desk References 
There are several professional associations and 
campus—based higher education law centers and institutes 
which publish practitioner oriented handbooks, manuals, 
and desk reference materials such as the Legal Deskbook 
for Independent Colleges and Universities published 
by the Center for Constitutional Studies at Mercer 
University; (See R.T. Ingram and Associates, 
Handbook of College and University Trusteeship: 
A Practical Guide for Trustees, Chief Executives, 
and Other Leaders Responsible for Developing Effective 
Governing Boards, Jossey-Bass, 1980); (See also 
J.W. Mason Presidential Search A 9B (1980)); 
(See also R. Aiken, R. Adams, J.F. and J.W. Hall, 
Legal Liabilities in Higher Education: Their Scope 
and Management. Association of American Colleges 
(1976)). 
Foundations 
Several major philanthropic foundations have contributed 
financial support for higher education, legal research 
and publications including the Ford, Rockefeller, 
MacArthur, Exxon, Knight and Carnegie Foundations. 
(See rnntrnl of the Campus, The Carnegie Foundation 
for the Advancement of Teaching, Princeton University 
Press (1982). 
36 
Secondary Higher Education Legal Authorities 
In common legal research terminology, most primary 
authority consists of the actual “black letter law“ - 
i.e. statutes, court decisions and administrative 
regulations having the full applicability and effect 
of law. 
Secondary authority contains other material such as 
hornbooks, treatises, monographs, and published periodical 
literature, including in—depth analytical articles, 
and brief synopses on special topics. For purposes 
of this literature search, however, the latter form 
of secondary classification could be broadened to 
include the most widely recognized leading authorities. 
These respected legal authorities have either published 
informal, but recognized position papers on the subjects 
of higher education law and legal service delivery, 
or have included within the context of formal 
publications, annotations focusing on the role 
and practice of institutional Counsel. 
Joining the investigator as a presenter at the 
Twenty-Fifth Annual Conference of the National 
Association of College and University Attorneys were, 
among others, Estelle A. Fishbein of Rutgers University, 
John A. Beech, representing Syracuse University, 
Arthur Sussman representing the University of Chicago, 
and Paul Dee representing the University of Miami. 
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In a follow up special edition of the Journal of College 
and University Law in the Winter of 1985, Celebrating 
Twenty-five Years of Law and Higher Education, 
these and other higher education legal scholars published 
articles, comments, and introductory remarks for 
conference participants and interested practitioners. 
(12 Journal of College and University Law, 3 Winter 1985). 
The Honorable Jose A. Cabranes delivered introductory 
remarks on American Higher Education and the Law. 
(Some Reflections on NACUA's Silver Anniversary. 
Id., at 261 (1985)). Professor William A. Kaplin 
wrote an article on the period of growth and challenge 
for higher education attorneys during the twenty-five 
year span covered from 1960 through 1985. (W.A. Kaplin, 
Law on the Campus. 1960-1985: Years of Growth and 
Challenge, Id., at 269). John A. Beech spoke 
and wrote on American Higher Education governance and 
management issues. (J.A. Beech, The Management and 
Governance of Academic Institutions, Id. at 301). 
Thomas Wright of Princeton University assessed the 
impact of faculty employment litigation. (T. Wright, 
Faculty and the Law Explosion^Assessing the^mpact^ 
A Twentv-Five Year Perspective, Id. at 342. 
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Estelle A. Fishbein from Rutgers gave her view of 
accountability as an emergent issue within the Ivory 
Tower. (E.A. Fishbein, New Strings on th» T»ory Tower: 
The Growth of Accountability in^Colleges and 
Universities. Id. at 381). 
Higher Education Law Commentators 
Among the more well noted commentators, William A. Kaplin 
has written extensively on the law of higher education and 
the role and practice of College and University Counsel. 
(W. A. Kaplin, The Law of Higher Education, A Comprehen¬ 
sive Guide to Legal Implications of Administrative 
Decision Making. Jossey-Bass Publishers, 2nd Ed. 
(1985)). 
Judge Norman Epstein is often quoted at College law 
seminars and conferences for his Keen insights and 
cogent analysis of a myriad of legal dilemmas encountered 
by college and university counsel. (N. Epstein, 
The Use and Misuse of College and University Counsel, 
45 Journal of Higher Education 635 (1974)). Walter C. 
Hobbs has published a widely cited treatise on the 
development of higher education within the American 
Judicial System (W.C. Hobbs, The Courts op. cit. 
P.C. Altbach and R.O. Berdahl (Eds.), Higher Education 
in American Society, Prometheus Books, Buffalo (1980)). 
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Rufus Beale, General Counsel to the University of Alabama, 
was an early observer of the higher education legal 
scene and wrote extensively on the emergence and role 
of campus counsel within the larger university setting. 
(J.R. Beale, Delivery of Legal Services to Institutions 
of Higher Education, 2 Journal of College and University 
Law 5 (1974)). 
The late Donald L. Reidhaar, former General Counsel to the 
Regents of the University of California, panned the legal 
waterfront for NACUA members and newly initiated College 
and University Counsel from his perch for over two decades 
at the University's Berkeley campus. (Donald L. Reidhaar, 
The Assault on The Citadel: Reflections on a Quarter 
Century of Change in the Relationships Between the 
Student and the University, 12 Journal of College 
and University Law 343 (1985)). 
Philip M. Grier, Executive Director of NACUA, a recognized 
higher education legal authority and former Counsel to 
the University of South Carolina, published a useful 
treatise for the Association of Governing Boards on the 
effective use of University counsel. (See P.M. Grier, 
Using Counsel Wisely and Well, 27 AGB Reports 10 (1975); 
See also P.M. Grier Get Into University Law: College 
i ^ Provides Degree of Growth, The Compleat Lawyer, 
2 (1), (1985)). 
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Richard Daane from the Ann Arbor campus of the University 
of Michigan was one of the first practitioners to 
establish touchstones for guiding College and University 
Counsel through the labyrinth of complex issues involving 
degree revocation. (See R. K. Daane, University of 
Michigan v, Ewing, Enforcement of Anaemic Standards. 
1986 NACUA Annual Conference; See also R.K. Daane, 
The Role of University Counsel. 12 Journal of 
College and University Law 399 (1985)). 
Robert Bickel from Stetson University Law School 
has collaborated in organizing an annual conference 
(with Stetson/NACUA co-sponsorship) focusing on 
current issues in higher education law at locations 
in St. Petersburg and Clearwater, Florida. Professor 
Bickel elucidates several major roles and functional 
responsibilities of college or university attorneys with 
special emphasis on counsel's role on the institutional 
management team. (R.D. Bickel, The Role of College 
or University Legal Counsel, 3 Journal of Law and 
Education 73 (1974)). This 1974 journal article also 
addresses the importance of developing proactive 
campus-wide legal policies, rules and regulations and 
early legal intervention to reduce untoward liability 
exposure. 
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Kent B. Weeks, publisher of the Lex Collegii has advised 
a number of non-profit institutions and has regularly 
published a wide variety of articles appearing in other 
journals on new legal topics of interest to campus 
counsel. (K.B. Weeks, A Legal Inventory for Independent 
Colleges and Universities. Center for Constitutional 
Studies, Mercer University, (1981); The Legal Audit. 
Editor, Lex Collegii, (1981); Editor, Legal Deskbook 
for Independent Colleges and Universities. Mercer 
University Press (1988); Are Private Institutions 
Still Private?, published outline, 1985 NACUA Annual 
Conference; Emotionally and Psychologically Disturbed 
Students and Withdrawal Policies, 13 CLD 337 (1983); 
Religion and Higher Education, 1982 NACUA Annual 
Conference) . 
Larry Thompson, formerly of Ohio State University, 
has published a number of working outlines for NACUA 
conference proceedings guiding new institutional counsel 
on the pitfalls and professional responsibilities of 
College and University legal practice. (L. Thompson, 
Defining the Roles of the University Attorney, 1984 
NACUA Annual Conference; Role of University Counsel* 
1985 NACUA Annual Conference, Individual and Institu^ 
tional Liability under Section 1983 for Conduct 
r>f Campus Police, 1986 Stetson/NACUA Workshop; 
,Brtion 1983 and the Eleventh Amendment; 1986 NACUA 
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Annual Conference; Terminating the At Will F-pipyee — 
A_Umversity Employer’s 1985 Stetson/NACUA 
Workshop). 
Claire Guthrie, Assistant Attorney General for the State 
of Virginia and formerly associated with the law firm of 
Hogan and Hartson, has delivered a number of significant 
keynote addresses and roundtable presentations to both 
the NACUA annual and joint NACUA/Stetson conferences 
summarizing and explaining the most recent U.S. Supreme 
Court decisions related to higher education law. 
(R.C. Guthrie, Institutional Liability for Tort 
and Contract Claims Related to Athletic Programs. 
Stetson Workshop (1984); The "Business' of Athletics. 
Stetson Workshop (1984), Computer Fraud and Abuse. 
NACUA CLE, (1984); Restrictive Scholarships, 
1984 NACUA Annual Conference; The Legal Ins 
and Outs of University-Industry Collaboration, 
64 Educational Record 19 (Spring 1983)). 
Focused Topic Literature 
As with any emergent field of specialization within a 
chosen profession, there are several key topics within 
the modern practice of higher education law which deserve 
focused attention. For the college or university attorney 
who must confront the complex legal practice challenges 
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of the next decade there are three fields of concentration 
which are particularly compelling — i.e. Preventive Law, 
Continuing Legal Education and Professional Ethics. 
Preventive Law Literature 
Professor Louis Brown and Dean Edward A. Dauer at the 
University of Denver, National Center for Preventive Law 
stand out in their contributions to advancing the practice 
of preventive law, including the development of proactive 
liability assessment, risk reduction, risk transfer, 
focused institutional legal audits and strategic 
preventive legal policy advice. (L.A. Brown, Preventive 
Law Reporter Consulting Editor; Introducing a Legal 
Audit Manual: Procedure and Substance (Part One), 
Preventive Law Reporter 162 (1984); Legal Checkup, 
Legal Audit and Bankruptcy, Preventive Law Reporter 
42 (1985); Preventive Law Manual for Periodic Legal 
Checkup, PL Publishers (1983)). 
Professor Brown and Dean Dauer have also presented 
a comprehensive series of cogent preventive legal 
perspectives, including beginning points for the legal 
strategic planning process, preventive law techniques 
and devices, and helpful hints on conducting a periodic 
legal audit. (L. Brown and E. Dauer , P1 anninc$—by. 
Lawyersj Materials on Non-Adver«arial Legal Process!, 
Foundation Press, (1978)). 
Daniel Hardy has mapped out do's and dont's for drafting 
compliance audit programs within the corporate sector. 
(See D. Hardy, Establishing Corporate Legal Audits and 
Drafting Compliance Programs, 2 Preventive Law Reporter 
118 (April, 1984); See also Jenkins, Preventive 
Measures—-—Legal Audits are Saving Corporate America 
a-_Bundle of Litigation Costs. TWA Ambassador, April, 
1985 for practical preventive legal audit measures 
in terms of litigation cost avoidance). 
Kelly V. Rea has expounded on the advantages which can 
be achieved through the application of preventive legal 
principles and practices in the corporate business 
setting. (See K. V. Rea, The Positive Corporate 
Business Effects which Derive from the Practice of 
Preventive Law, 2 Preventive Law Reporter 21, October, 
1983). (See also P. Black on Legal Audits: 
A Useful Tool for the Corporate Lawyer, 3 Preventive 
Law Reporter 162 (June 1985). 
In the area of pro-active litigation management, 
Walter J. Rellahan, Jr. has provided us with an 
interesting insight into the respective roles of 
in-house and outside counsel, insurance company 
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involvement and the overall lawyer/client relationship. 
This presentation includes a section on indemnification 
of employees and annual litigation reports (1983 NACUA 
Conference, 16 pp.). 
Robert E. Sullivan, former Counsel to the Massachusetts 
Institute of Technology has made presentations on the 
role and function of outside legal counsel at a number of 
national and regional conferences. These presentations 
have included the coordination of outside counsel 
relationships, budgets and controls (1985 NACUA Annual 
Conference, 3 pp.). In a similar vein, R. Aiken, 
J. Adams and J. Hall have expounded on the legal 
pitfalls posed by the practice of higher education law 
(3 Journal of College and University Law 127 (1976)). 
Richard Sensenbrenner has given us an excellent journal 
article on the logistics of university legal practice. 
(R. Sensenbrenner, University Counsellor:-LoreA—Logic 
and Logistics, 2 Journal of College and University Law 
13 (1974)). G. Ross Bridgeman has presented outlines 
addressing the several critically important issues of 
privacy, confidentiality and attorney/client privilege 
and attorney work product. 
Gerald R. Williaas, Frederick Golden and Arthur Menard 
have spoken extensively on the practical and legally 
arts of negotiation and settlement which involve 
getting the College or University administration's point 
across while maintaining harmonious and productive 
collegial and labor relationships. (1988 Massachusetts 
Bar Association, Legal Audits for the Preventive Law 
Practitioner. December 14, 1988). 
The National Association of College and University 
Business Officers has also researched and published 
findings and recommendations related to the legal 
and policy implications of unrelated business income and 
the disposition of revenues earned on proceeds received 
from the conduct of auxiliary student support services. 
Recently, the NACUA Technology Transfer section has 
made a call for position papers on emergent technology 
applications. This publication effort should provide 
an interesting and thoughtful window into the future 
legal implications of emergent college and university 
counsel issues for campus technologies. 
David C. Sullivan has provided us with an important 
briefing outline on Controlling the Costs of Claims 
and Litigation. (1984 NACUA Annual Conference, 
University of Pittsburgh Policy for Conduct of Hatters 
Involving a Law Firm, 12 pp.). 
47 
State-level Literature 
As part of a year long drive, the Massachusetts Bar 
Associa— tion's Preventive Law Committee has set 
out to elevate the awareness of the practicing 
Massachusetts Bar to the benefits of preventive law. 
Toward this end, the Committee has conducted a series 
of strategically focused workshops during 1988 and 
1989 on a broad range of legal prevention practice topics. 
(J.A. Lincoln, Preventive Law: Are Legal Maintenance 
Organizations on the Horizon?, Massachusetts Bar 
Association Business Law Section, Preventive Law 
Committee, Fall, 1989). 
As Chair of the Publications Subcommittee of the 
Preventive Law Committee, the investigator researched 
and prepared a series of narrative presentations, 
published proceedings, annotated bibliographies 
and edited the Committee 1988 Legal Audit Workshop 
handbook. (J.E. Samels, Massachusetts Bar Association 
Business Law Section, Preventive Law Committee 
Legal Audits for the Preventive Law Practitioner, 
December 14, 1988). 
Among other commentators worthy of note on the 
Massachusetts Bar Association • s Preventive Law Co—ittee 
are Samuel Fredericks and Milton Bordwin who have 
given freely of their extensive corporate and business 
preventive law experience to less experienced 
practitioners participating in the Committee's workshop 
activities. (See M. Bordwin, Massachusetts Bar 
Association, Business Law Section, Preventive Law 
Committee, Preventive Law for the Corporate Lawyer: 
See also M. Bordwin, Preventive Law - The Core 
of Today's Legal Practice. October 20, 1988). 
Gary Pavela has published extensively on early 
intervention in student affairs and student judicial 
processes. (G. Pavela, Limiting the Pursuit of Perfect 
Justice on Campus. A Proposed Code of Student Conduct 
6 Journal of College and University Law s. 1-137 (1980), 
Psychiatric Withdrawal on Campus. 9 Journal of College 
and University Law 101 (1982); Troubled and Aggrieved 
Students, 1982 NACUA Annual Conference). 
Professor Ronald Gearing from the University of Georgia 
has also presented a number of interesting papers on 
students’ rights as has George Schur, former University 
of Maine Counsel and currently Northern Illinois State 
University Counsel and NACUA President. 
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Continuing Legal Education 
In the Spring semester of 1986, the investigator and other 
interested legal practitioners, chief executive officers 
and senior college officials met and conferred at the 
annual meeting of the American Association of Community 
and Junior Colleges in Orlando, Florida to explore the 
implications of preventive law. Notably, Dr. Robert E. 
Perillo of Montogomery County Community College addressed 
a president's perspective on preventive legal planning 
in a lively round table discussion with other designated 
institutional legal representatives and chief executive 
officers. (1986 AACJC Annual Conference, Orlando, 
Florida) . 
In addition, the investigator played a major role in 
the research and coordination of other continuing legal 
workshop discussions focusing on the several critically 
important topics of the college lawyer’s role in 
preventive legal planning, the effective use of proactive 
counsel and conducting an institutional legal audit. 
American Bar Association 
The American Bar Association has conducted a number of 
continuing legal education practice seminars and workshops 
for non-profit organizations and institutions; and has 
also produced a satellite video seminar on legal audits. 
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ABA» "kl»9al Audits: Assessing and Preventing Corporate 
Liability" originally telecast on June 12, 1986). 
_England Regional General Counsel 
As far back as 1979, we began informal discussions within 
regional committee settings of NACUA including New England 
General Counsel(s) regarding the practical usefulness 
of preventive law techniques including the conduct 
of legal audits, the maintenance of litigation logs, 
liability claims diaries and periodic liability risk 
exposure assessment reports. 
Lee B. Ligget, General Counsel to the University of 
Vermont has spoken and published on academic plagiarism, 
campus solicitation policies and the role of University 
Counsel. (L. B. Liggett, Political Speech in the 
Dormitory, 1984 NACUA Annual Conference, Recommended 
Procedures for Classifying and Adjudicating Cases 
Involving Student Academic Dishonesty, NACUA CLE, 
March , 1984). 
Joyce Kirby, General Counsel to the Massachusetts Board 
of Regents, Arlene Lieberman, former Assistant Regents 
Counsel, and Carol Wolff, Assistant Regents Counsel have 
also collaborated with the investigator in the research, 
preparation and presentation of conference and occasional 
continuing legal education papers. (J. E. Samels, 
C. E. Wolff, Preventive Legal Planning. 1986 AACJC 
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Workshop; J. E. Samels, C. E. Wolff, and J.A. Kirby, 
e Impact of Federal and State Regulatory Review, 
1985 NACUA Annual Conference, Vancouver, B.C.). 
Judith Wong-Myers, Massachusetts Community College 
Counsel, has also collaborated with the investigator 
in the research and preparation of formal and informal 
presentations and papers on employment law and its 
impact on public institutions of higher education 
before state, regional and national bar associations 
(1988 MBA Legal Audits). 
Nicholas Long, former General Counsel at the University 
of Rhode Island and Rhode Island Assistant Attorney 
General, has published several noteworthy journal articles 
and papers relating to student disciplinary matters. 
(N. J. Long, Troubled and Aggrieved Students, 
1982 NACUA Annual Conference; May Video Cassettes 
Be Shown in Dormitory Lounges without Violating Standard 
license Agreements or the Copyright Laws?, CLE Outline, 
March , 1986). 
Mary Kennard, current General Counsel of the University 
of Rhode Island has also spoken and published a number 
of presentations on various topics related to campus legal 
issues . (M. Kennard, Cafeteria Plans and Related Tax 
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Matters, 1985 NACUA Annual Conference; Formation 
of Corporate Affi1iat, 1986 NACUA Workshop). 
Professional Conduct and Ethics 
There are three very real touchstones impinging on the 
college or university attorney's judgment in conducting 
their practice ethically and in accordance with the 
appropriate expectations of public accountability 
(See American Bar Association, Code of Professional 
Responsibility; See also Massachusetts Supreme 
Judicial Court, Rules of Professional Conduct). 
Beyond these legal parameters, there are of course 
statutory and common law ethical principles and the 
individual moral consciences and ethical standards 
of individual practitioners. 
In his seminal works on the practice of law and ethics, 
Omer Williams suggests three important considerations 
for insuring the proper measure of professional conduct 
and ethical standards. (See O.S.J. Williams, 
The Code of Professional Responsibility and the College 
and University Lawyer, New York Bar Association, 
Annual Conference, 1974-75; See also O.S.J. Williams, 
The Code of Professional Responsibility, The_ College 
and University Lawyer. Journal of College 
and University Law 2 (1975)). 
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First, all college and university attorneys, whether newly 
admitted to the bar or practicing over an extended period, 
should read and become thoroughly familiar with the 
various cited authorities governing professional conduct 
and ethicality, including the American Bar Association's 
Professional Code of Responsibility, Disciplinary Rules 
and Cannons of Professional Conduct. 
In addition, all attorneys should know their own state's 
appellate and adjudicatory rules, statutes and decisional 
authority. It is the responsibility of the collegiate 
bar to be knowledgable and communicate forthrightly 
the substance of these obligations when faced with 
such dilemmas. 
Second, Williams suggests that older, experienced college 
counsel advise new attorneys to the higher education bar 
regarding the applicability and effect of professional 
conduct and ethicality so as to insure against over¬ 
reaching behavior arising from the youthful zealousness 
and inexperience to which newer attorneys are typically 
prone in their early years. 
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Third, individual college and university counsel have 
an obligation to report to their respective board of bar 
overseers or other appropriately involved disciplinary 
authorities infractions of the professional conduct codes, 
disciplinary rules or ethical standards, wherever they 
may occur. If the legal profession is to maintain its 
respected position in this and other specialty areas, 
it is incumbent upon practitioners to obey the rules, 
report violations by others and insure that due process 
and concrete adversity will avail the system of honest 
and fair disciplinary dispositions. (W.N. Seymour, 
remarks before the New York State Bar Association, 
October, 1974, op. cit. O.S.J. Williams, id.). 
Independent judgment is central to any plenary discussion 
of ethics, professional conduct and standards of account¬ 
ability for attorneys. It is fair and reasonable to 
characterize the usual relationship of campus counsel 
with senior administration as close and confidential. 
It follows, with all the more reason, that there is a 
natural affinity and professional synergy which arises 
from these close working interrelationships. 
On the down side looms an erosion of confidence borne 
out of familiarity, thus undermining independent judgment. 
(See S. Van Dusen, The Responsibility of Lawyers^ 
Advising Management Under the ABA Code of Professional 
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Responsibility, 46 N.Y.S.B.T. 565 (1974); See also 
Jennings, The Corporate Lawyers Responsibilities and 
Liabilities in Pending Legal Opinions. 30. Bus. Law, 
73—80 (1975) op. cit. O.S.J. Owens, The Code of 
Professional Responsibility and the College and 
University Lawyer). 
On any given issue, a confluence of collegial, legal, 
ethical and academic policy interests can present them¬ 
selves in perfect conqruity, but invariably rarely do. 
On the contrary, issues which typically confront campus 
counsel present divergent legal and policy dilemmas, 
capable of resolution in many instances through visceral 
moral instincts, if not Solomon-like -judgment. Whether 
it be the disposition of proceeds derived from student 
sanctioned activities, the promulgation of student drug 
abuse policies, the authorization to purchase sole source 
equipment, the involuntary withdrawal of chronic AIDS 
student victims, the acceptance of conditional gifts from 
college alumni, the recusal of trustees with conflicting 
(albeit indirect) pecuniary interests or the reappointment 
of the institution's chief executive officer, the position 
of campus counsel is both one and the same ie. 
institutional policy lightning rod, divine right of 
campus legal authority and collegiate arbiter among the 
various players at the collegiate policy-making table. 
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<R. Redlich, Lawyers, the Temple and the Markatpl.r. 
30 Business Law, special issue, 79 (March 1975)). 
Similarly, college and university lawyers are bound to 
exercise due diligence in their investigation of the 
factual circumstances underlying allegations of both 
malfeasance and nonfeasance. This requirement imposes 
a tireless effort at determining who did what, when and 
under what circumstances. These questions are often less 
likely to be susceptible of clear and convincing proof 
long after the incident has occurred. The point here 
for college and university lawyers is to be assiduous 
in gathering the pertinent facts upon which permanent 
legal determinations will be based. This burden requires 
counsel to make clear to his clients that the application 
of the law will depend on the facts. An expedited, and 
therefore contorted recitation of factual circumstances, 
will usually be productive of an erroneous legal result 
capable of exposing the institution to undue liability. 
It is with predictable regularity that in the course of 
representing colleges and universities, in-house campus 
attorneys are called upon to render opinions and legal 
judgments on behalf of an institution1s chief executive 
officer which affect the latter's compensation or terms 
and conditions of employment. More sensitively, matters 
may arise which find the president at odds with the board 
of trustees over policy initiatives, scope of delegable 
authority or in the more serious cases, discontinued 
employment. 
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Literature Review Summary 
Today, research through these several classifications 
of published authorities is accessible through library 
reference catalogues, digests, annotated bibliographies, 
legal anthologies, cumulative periodical indexes and 
continuing legal education outlines made available through 
college and university legal practitioner organizations 
and bar associations. In addition, the various legal 
publishers provide both cumulative indexes and current 
announcements on forthcoming articles. Finally, 
computerized legal research and periodical literature 
data bases are available in network, disc and other 
technology modes for the aspiring higher education legal 
practitioner. 
CHAPTER III 
DESIGN OF THE STUDY 
Overview of Design 
Years ago, certain colleges and universities would 
engage an attorney from the law firm of a prominent 
trustee or other affiliated benefactor of the institution. 
(Interviews with Richard E. Wylie, President of Endicott 
College, Thomas E.J. deWitt, President of Lasell College, 
Dr. Bryan E. Carlson, President of Mount Ida College, 
Dr. Jeanette T. Wright, President of Bay Path College and 
Esq., Richard J. Snyder, Chairman of the Board of Trustees 
of Babson College and John B. Duff, former Chancellor of 
the Massachusetts Board of Regents and former President 
of the University of Lowell, Lowell, Massachusetts). 
This attorney would generally be a qualified general 
practitioner in whom the other trustees and senior 
administration had confidence and respect. 
These outside attorneys would be brought in as a reactive 
measure when the college or university would be forced to 
resolve threatened claims, demands, or actual litigation. 
Very rarely were senior college and university officers 
involved in strategic legal policy planning, liability 
risk assessment, litigation budgeting, risk assessment, 
legal audits or other forms of proactive legal 
intervention. 
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Essentially , an institution would buy as much legal 
fire power as was necessary to defend it against actual 
and threatened legal actions. Times have changed. 
As the legal environment of American higher education has 
grown increasingly complex through the three decade period 
between 1950 and 1980, college and university attorneys 
and the institutions which they serve have become more 
concerned about the means and methods for delivering 
quality legal services on a timely and efficient basis. 
Although, by the 1980's, much had been written and said 
about legal practice techniques and common legal issues 
within the field of Higher Education Law, there was a 
paucity of authoritative information which compared in 
objective terms, the relative efficiency of alternative 
institutional legal service delivery systems. 
Over the period covered by this research (1982-1988) 
this investigator interacted formally and informally with 
national leaders in the field of Higher Education Law. 
During this same period, this investigator verified with 
independent observations and analysis separately collected 
regional and state wide data sources and empirical 
evidence related to major campus counsel typologies, 
alternative legal service delivery and legal staff 
management systems and prevailing higher education 
legal prevention techniques. 
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In addition, this investigator conducted an independent 
validation assessment against the preliminary findings 
and recommendations of the 1984, 1986 and 1988 NACUA 
surveys. This validation process was based on a follow-up 
analysis of corresponding data bases encompassing higher 
education legal service delivery systems in place at 
various campus locations throughout the northeast region 
of the United States (including all six New England 
States), and particularly focusing on Massachusetts 
which hosts approximately one hundred and thirty public 
and private colleges and universities. 
In addition to the aforementioned national, regional and 
state-wide surveys and validation reports, the investi¬ 
gator has documented direct observations and professional 
experiences in a broad variety of institutional client 
settings including major public and private universities, 
senior colleges and junior and community colleges. 
These observations and experiences have taken place 
in both residential and non-residential settings with 
campus infrastructures ranging from sprawling land grant 
universities to storefront lifelong learning centers 
and satellite adult and continuing education centers. 
These numerous informal observations and experiences 
have been memorialized in approximately one thousand 
active c lient files, with ana 
lytical outcomes distilled 
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(and deidentified for protection of client 
confidentiality) for inclusion in this dissertation. 
Research Methodology 
As indicated above, this study draws upon a combination 
of quantitative and qualitive data to develop the frame¬ 
work for analyzing the leading higher education legal 
service typologies, alternative legal service delivery 
systems and current and future trends among college and 
university legal practitioners. These various quantitative 
and qualitative data sources are properly grouped into 
the following four categories: 
1. National, Regional and State Bar Association surveys, 
studies and reports; 
Structured and informal witness interviews with 
higher education legal practitioner colleagues, 
college and university chief executive officers, 
trustees, senior college staff, faculty and students 
3. Higher education legal practitioner handbooks, 
reference guides, monographs, abstracts and other 
related college and university legal practice 
materials; 
4. Actual participant observation 
and similarly situated college 
of the investigator 
and university 
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attorney colleagues who have played a role in the 
development of legal counsel's role in American 
Higher Education circles. 
As with any research methodology, there tends to be 
conscious and unconscious built-in biases inherent 
in the various forms of survey data, interviews, 
document analysis and participant observation available 
to the investigator. Often these biases spring from 
anecdotal, impressionistic or other judgmental experience 
of the researcher. Ultimately, it is the researcher’s 
responsibility to provide a balanced view of the various 
data sources, giving due attention to these inherent 
biases, so as to offset any disproportionate influence. 
With this sensitivity to balanced research data in mind, 
this study attempts to strike an even view of the field 
based on an appropriate combination of formal and informal 
data collected by the investigator during the course 
of research and legal practice. 
Quantitative Data 
m term, of quantitative data, this study draws upon 
seven major surveys, studies and reports at the national 
regional and state level within the field of higher 
education legal services. These various surveys, 
studies and reports include the following: 
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The 1984 NACUA Legal Services Survey; 
The 1986 NACUA Survey; 
Delivery of legal services to Higher Education 
Inst itutions; 
The 1986 New England Regional General Counsel Survey; 
The 1982 to 1986 Massachusetts Public System Report 
on Legal Services; 
The 1988 NACUA Survey; 
The 1988 Counsel Fee Study. 
Throughout the survey, design, data aggregation and 
analysis stages the investigator was involved in various 
membership committee consultations, staff discussions 
and leadership deliberations leading to the research 
and publication of the final survey, study or report, 
whichever the case may be. This participation included 
informal, but focused discussions on a one to one basis 
with survey researchers staff and also involved direct 
input into the means and methods for gathering informa¬ 
tion and reporting out survey, study and report results. 
In still other instances the investigator provided 
pertinent data and shared previously gathered informa¬ 
tion on various higher education legal service models 
and institutional law office management experiences. 
As Acting and Deputy State Comptroller for the Common¬ 
wealth of Massachusetts, Community College Counsel and 
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Regents General Counsel, the investigator had a unique 
opportunity to observe at close hand the issues, 
analyses and approaches to the delivery of legal services 
at both public institutions of higher education throughout 
the state of Massachusetts and the Nation. As a private 
legal practitioner, the investigator has had an equally 
advantaged position for developing a helpful frame 
of experiential reference with respect to private, 
independent institutions of higher education. In both 
the public and private sectors of higher education the 
investigator was exposed to direct contact with a broad 
range of higher education legal service deliveries 
systems. These alternative systems include autonomous 
legal representation under a segmental governing board, 
direct institutional affiliation, system-wide and public 
regulatory board control and affiliated arrangements 
including regional consortia and other forms of 
educational partnerships. In these and other capacities 
the investigator had an opportunity to consult with 
his colleagues through national, regional and local 
bar associations and organizations regarding the most 
perplexing problems, pitfalls and issues confronting 
modern institutional counsel. 
Interestingly enough, 
paucity of literature 
of alternative higher 
although there is a relative 
on the comparable effectiveness 
education legal service delivery 
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systems, the types of data available from the various 
surveys, studies and reports outlined above are 
differentiated as to both source and research focus. 
More specifically, it should be noted that the 1984 
NACUA Legal Services Survey cites and explains the 
various leading alternative higher educations legal 
service delivery systems and collects an interesting 
variety of data on size and nature of office environment, 
qualifications and background of counsel and relative size 
of the institution. In addition, this first of its kind 
study reported on institutional budgetary limitations 
and alternative organizational structures which are 
instructive on the nature and direction of professional 
development activities for NACUA members. 
Similarly, the 1986 NACUA Survey collects an impressive 
array of modern higher education law office management 
data, with particular emphasis on comparative salaries 
and benefits. 
The most recent 1988 NACUA Survey updates these several 
data components and makes new inquiry into the functional 
emphasis of higher educational legal practice, 
including breakouts of time spent on various specialty 
areas of legal practice. 
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The 1986 New England Regional General Counsel Survey 
treats both higher education legal office organization 
and informal exchanges of information on comparative 
salaries, benefits and working conditions. 
Most importantly, this regional bar affiliation presents 
a cogent and incisive critical perception on professional 
development activities taking place within the region 
for higher education legal counsel. During the period 
from 1982-1986 the investigator, along with several 
of his former regional General Counsel colleagues, 
was actively involved in developing shared information 
vehicles for regional members to learn more about 
system-wide and campus-level legal representation 
experiences at public institutions within the six 
state New England region. Many of these shared 
experiences and exchanges of information were presented 
at the New England Issues in Higher Education Conference 
held at Cape Cod Community College in Barnstable, 
Massachusetts in September of 1987. 
The 1982-1986 Massachusetts Public System Report on Legal 
Services assesses the relevant efficiencies of the various 
campus-level and segmental legal service and collective 
bargaining representation models in use by institutions 
within the Massachusetts System of Higher Education. 
This report was prepared in close coordination with the 
Department of the Attorney General and through its various 
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revisions was guided by the investigator as the former 
Regents General Counsel. 
The 1988 Counsel Fee study is an informal, and ongoing 
collection of prevailing billable rates (hourly, annual 
and fixed retainer); and is updated on a regular basis 
for public and private institutions. In addition, 
the investigator has critically analyzed trends in 
billable rates within functional specialty areas such 
as labor relations, taxation and intellectual property 
rights . 
The investigator has participated in both direct client 
and inter-institutional legal service time-sharing 
arrangements. This multi-faceted experience has allowed 
the investigator to develop a full and accurate picture 
of fee charges both within the state of Massachusetts, 
the New England region and across the nation. 
Where appropriate, dominant trends, co—relationships 
and patterns emerge among and between similarly situated 
institutions of higher education with substantially 
identical complexity and budget size. 
Analysis of Survey Data 
All of the above referenced surveys, studies and reports 
and the interview guide used by the researcher are 
excerpted in pertinent part and incorporated in the 
various cited appendices A through E as follows: 
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Appendix A - 
Appendix B - 
Appendix C - 
Appendix D - 
Appendix E - 
Appendix F - 
1984 NACUA Legal Services Survey Abstract; 
Combined 1986 and 1988 NACUA Legal Services 
Survey Abstract; 
New England Regional General Counsel 
Conference Agenda; 
Legal Representation In Higher Education - 
The Various Models 
1987-1988 NACUA Salaries and Fees Abstract. 
Interview Guide 
As noted in the earlier discussion, the investigator has 
assembled a significant body of collective experience 
and observations gained through progressively responsible 
legal positions in public and private higher education. 
This broad experiential background has been marked by 
the research and publication of several important journal 
articles and regional and statewide conference presenta¬ 
tions focusing on the several important trends in higher 
education legal services, strategic legal planning, 
and law office management. During the past fifteen 
years, the investigator has represented, advised and 
assisted over one hundred public and private colleges, 
universities, foundations, educational consortia and 
other higher education entities and orgamzatio 
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having a stake in the furtherance of higher education 
legal practice and coordinated and proactive institutional 
legal counsel. (See J. Lofland, Analyzing Social 
Settings, Wadsworth Pub. Co., Belmont, California, 1971, 
p. 76 op. cit. A. W. Eve, October 24, 1989, Dissertat ion 
Advisory, University of Massachusetts, School of 
Education that "Quantitative Studies serve primarily 
to firm up and modify knowledge gained in a fundamentally 
qualitative fashion"; See also Dobert, 1982 Page 88 
op. cit. A. W. Eve, October 24, 1989, "Questionnaires 
are used to confirm patterns, rather than to discover 
them, and to test their distribution"). 
The point here is that the data base for this study has 
been carefully developed from both traditional question¬ 
naires administered through a quantitatively validated 
method of data-gathering, comprehensive empirical inquiry 
and detailed data aggregation. This research methodology 
represents a balanced approach to acquiring knowledge 
in the field of Higher Education Legal Services. 
This approach includes both formerly structured survey 
instruments, and more broadly designed interview questions 
to guide the researcher's inquiry through the maze of 
collegial dialogue and less structured and more informal 
discussions. These informal study outcomes, observations 
and experience supplement, enhance, refine and measure 
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the range of inter-relationships in the field of study. 
(See, Appendix F Interview Guide). 
Qualitative Data 
It is generally recognized and agreed that in such a fast 
paced and changing field as Higher Education Law and Legal 
Services Management there is a useful perspective to be 
gained in the development of qualitative reference points. 
These points include both patterned and idiosyncratic 
experience sets, legal practice models, and clinical legal 
observations. Importantly, qualitative data gathering 
provides an intelligent information base to assess 
the interaction of constantly varying conditions which 
characterize the environment of institutional legal 
counsel within American higher education. In so doing, 
the investigator has developed a sixth sense of reality 
testing for the hypothetical legal service delivery 
and law office management models advanced by law firm 
management firms, accountants, computer companies and 
other entrepreneurs selling their consultant wares 
in the legal marketplace (See W.J. Filstead, 
iki no Qualitative Methods and Fvaluation Research, 
Evaluation Review, April, 1981, P- 260 ... 
"turning to the qualitative methods or multiple methods 
which provide the contextual grounding to the hard data 
has been employed in a wide array of substantive areas"; 
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See also M. Trow, On Participant Observation and 
Ipterviewing; Rand McNally College Publishing Company 
170, p. 143; See also R. Bogdan, S.J. Taylor, 
Introduction to Qualitative Research Methods", 
New York, John Wylie and Sons Publishing Company 1975 
P9 • 8, op. cit. A. W. Eve, October 24, 1989). 
In many respects this informal qualitative data opens 
up new windows for penetrating analysis and pragmatic 
problem-solving of questions which give inquiry to 
developing social phenomenon among various client groups 
of institutional legal counsel, faculty, senior staff, 
students and other affiliated stakeholders in the higher 
education enterprise. 
In general terms, there appears to be real practical 
advantages for the higher education legal researcher 
in first hand, firing line experience with developing 
specialty areas of law which modern colleges and 
universities must confront. 
This "immediate impact" involvement with the legal 
environment permits the investigator to make fresh 
assessments of emergent issues in such areas of the 
law as labor relations, tax reform, trusts and gifts, 
allied health, sciences, technology transfer, computer 
security, privacy rights, software copyright, and campus 
security. Often times, these newly arising legal 
issues do not fit neatly into the traditional 
researcher's preconceived notions of research metho¬ 
dology (See J.E. McGraph, J. Martin and R.A. Kurka, 
Judgment Calls and Research, Beverly Hills, CA 
1982, p. 121; op. cit. A. W. Eve, October 24, 1989). 
Yet, having said all this, it is important to keep in 
mind that each of the research methodologies and data 
collection techniques employed must be steadfastly 
observed as to form and content so that the neutral 
and impartial discipline associated with legitimate 
research methods is adhered to. (See A. W. Eve, 
Triangular Information Linkages supra, October 24th 
1989) . 
Structured and TjTf^j^n^l jjiterviews 
As previously indicated, the investigator conducted 
a series of both structured and informal interviews 
among higher education legal practice professionals, 
institutional chief executive officers, trustees, 
and senior college officials during the course of 
the period of the study between 1982 and 1988. 
Further information elicited from observations and 
dialogues occurring between 1974 and 1989 were also 
assembled within the context of the overall data 
aggregation for this study. 
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Structured Interviews 
Structured Interviews followed the usual protocol with 
informants responding to substantially identical questions 
as more fully set forth in the Interview Guide contained 
in Appendix F. At the national level these structured 
interviews took place at continuing legal education 
conferences, specialty bar organization meetings and 
legal service study field trips. 
By way of example during the 1983/1984 and 1984/1985 
academic years the investigator interviewed a number 
of high ranking officials and chief institutional legal 
representatives in the state of California including 
Donald Reidhaar at the University of California at 
Berkeley, Mayor Chapman representing the California 
State College system at Long Beach and John Lautch 
in La Jolla representing a southern California Community 
College district. In addition, the investigator 
interviewed a number of associate institutional 
counsel who reported to the principal informants 
either directly or indirectly. 
During the 1985-86 academic year the investigator 
interviewed a number of chief institutional legal 
representatives who participated in the annual 
and semi-annual continuing legal education meetings 
of the National Association of College and University 
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Attorneys and the National Conference on Law and Higher 
Education co-sponsored by Stetson University College 
of Law. These interviews follow the essentially same 
form and substance set forth in the Interview Guide 
contained in Appendix F. These informants included 
among others chief institutional legal representatives, 
student judicial affairs representatives, directors 
of financial aid, directors of personnel, Vice Presidents, 
Vice Chancellors and Deans of administration and 
finance, residential life, institutional advancement, 
health services, campus security, continuing education 
and community services, institutional research, 
development and, of course, academic management. 
Informal Interviews 
During the period of the 1987-88 academic year, 
the investigator conducted a number of informal dialogues 
with professional colleague and client informants 
throughout the nation. 
At the regional level the investigator dialogued with 
professional colleagues from around the six state 
New England area within the frame worK of the New England 
General Counsel conference group. 
This informal 
discussion group met and conferred on 




1982-87 at each of the campuses represented within 
the group. Discussions among and between group members 
focused on emergent issues in Higher Education Law, 
recent court decisions, statutory enactments, 
federal legislation and rule making, and importantly, 
new trends in law office management and higher education 
legal service delivery systems. Throughout this five 
year period, group members would take turns making 
presentations with questions and answer periods 
to follow and supplemental informal group discussions 
with invited resource persons. 
Discussion topics include risk management, captive 
professional liability insurance, labor relations, 
discrimination, sexual harassment, liquor liablity, 
campus solicitation, campus security, student rights 
and judicial proceedings, AIDS, computerized law 
libraries, functional divisions of assigned legal 
responsibilities within campus counsel's office, 
retention of outside counsel, centralized coordina¬ 
tion of legal policy making and issues of ethics and 
professional responsibility. During discussion breaks, 
working luncheons, dinner meetings, and extracurricular 
time periods, the investigator had a unique opportunity 
to conduct informal interviews with each of the discussion 
members regarding their experience with alternative 
group 
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legal service delivery models and related issues 
of institutional legal office management. 
In addition to these group discussions and informal 
interviews the regional group developed information 
sharing mechanisms which included informal document 
exchanges of standard form contracts and uniform 
policies rules and regulations. 
At the state level, the investigator had an opportunity 
to develop working dialogues with professional colleagues 
at public and private institutions of higher education 
through various councils, consortia and affiliations 
including the Massachusetts Public Presidents and 
Chancellors Council, the Massachusetts Public/Private 
Presidents Council, the Association of Independent 
Colleges and Universities in Massachusetts, the Alden 
Higher Education Seminars and the Massachusetts Community 
College Association. In addition, informal discussions 
were held with colleagues from the Massachusetts Bar 
Association and the Boston Bar Association who focus 
interest and concentration in higher education legal 
practices. 
Particular attention was 
Preventive Law Committee 
of the Massachusetts Bar 
given to members of the 
of the Business Law section 
The investigator has served 
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as Publications Chairman and as Convener of the annual 
Legal Audits seminar sponsored by the Preventive 
Law Committee. During the course of seminar proceedings 
and follow up discussions the investigator had the unique 
opportunity to identify and assess emergent issues within 
the practice of preventive law common to institutions 
and business organizations. 
Document Analysis 
This study takes into account a broad range of published 
and unpublished literature including text books, 
treatises, monographs, journal articles, commentary, 
conference proceeding publications and presentation 
outlines, and practitioner desk reference materials. 
These published or otherwise distributed legal reference 
materials are specifically cited throughout the narrative 
text of this study identifying author, title and related 
publication information. In addition these materials 
are further listed within the bibliography at the end 
of the study. 
Unpublished Documentation 
This study also relies, for purposes of reference, 
on information and advisements encountered during 
of the investigators private law practice. 
the course 
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investigators private law practice. Obviously, 
much of this documentation must be protected for 
privacy purposes since researched and assembled 
in the course of attorney/client relationships leading 
to protection based on privilege and work product. 
(See Patton, Denzin and Webb; 1980 p. 152; Denzin, 
1970 p. 225; Webb et. al. 1966 p. Ill; op. cit. 
A. W. Eve, October 24, 1989). Reading these several 
commentators together it is clear that private documents 
are "recognized as a legitimate and important source 
of supplementary information which can be used in a 
variety of effective ways to strengthen the presentation 
of data collected in more traditional and systematic 
methods." (Ibid. A. W. Eve, October 24, 1989. 
These several commentators have reasoned that 
"private paper trails provide meaningful intelligence 
on the practical application of theory and practice.") 
The point here is that much of the data set out in the 
formally published literature finds its useful applica¬ 
tion in practice and, indeed, its meaningful definition 
within the context of unpublished literature involving 
real cases, live parties and actual litigants. 
This unpublished, but nevertheless informed documentation, 
also provides the researcher with a ground-level view 
of the college or university attorney's field of play 
both within the general campus setting and inside 
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board room with the institutions chief executive officer, 
senior campus officials and trustees. Without this 
reality—based dimension for research, it becomes difficult 
to separate out the important from the unimportant. 
The key is to strike a balance between formally collected 
data and local unstructured intelligence. It is this 
research balance and mix upon which this study relies 
as a barometer of its depth and scope of research. 
Participant Observation 
One of the most important methods for gathering data for 
this study occurred because the investigator was inter¬ 
mediately involved in this professional field under study. 
In the investigator's various roles as a nationally 
recognized speaker, author and resource person in higher 
education legal circles; as a consulting attorney 
representing numerous public and private institutions 
of higher education (and educational foundations and 
corporations); and as former Massachusetts Regents General 
Counsel and Community College Counsel, the investigator 
developed a working familiarity with virtually every 
aspect of higher education law and legal service 
delivery systems. 
Commentators generally concur that since the social 
scientist focuses on the imaginative use of personal 
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experience within the contexts of social life, the quality 
of one's personal and professional experience will be an 
important force in contributing to the technical skill and 
depth of research. (See H. S. Becker, Sociological 
Work, Chicago, Alden Publishing Co. 1970 p. 22; 
See also J. D. Douglas Investigative Social 
Research, Beverly Hills: Sage Publications, 1976 
p. 36 encouraging the researcher to take advantage 
of networks and contacts as a means of gaining access 
to key informants; See also Patten, supra p. 43 
encouraging qualitative research designs which require 
the evaluator to "get close to the people in situations 
being studied in order to understand the minutiae," 
op. cit. A. W. Eve, October 24, 1989). 
For purposes of this study the investigators participant 
observation is broken down into three categories. 
First, participant observation is based on actual legal 
practice experience involving real client matters and 
hands-on management of higher education legal services. 
This dimension provides the investigator with a close-up 
and tarnished view of issues within the field and 
practical solutions which may be brought to bear in 
answering questions which arise within the context 
of higher education. It is within this legal practice 
context that the investigator comes in contact with 
institutional clients, professional colleagues at the bar 
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government regulators, the judiciary, the legislative 
and executive branches of government, and, of course, 
the primary stake—holders within the community — 
students, faculty and staff. 
The second dimension, within the framework of participant 
observation is the investigators participation in 
continuing legal education and specialty bar organiza¬ 
tions, conferences, seminars, workshops, and related 
continuing education forums. It is within this context 
that the investigator has an opportunity to sit back 
and critically analyze how one's professional colleagues 
respond to many of the issues and challenges presented 
within the field of study. Through formal conference 
presentations, reviewing other conference participants 
working outlines, developing position papers, 
participating on reaction panels and in follow-up 
discussion groups, the investigator develops a unique 
vantage point to evaluate critically important data 
which informs discussions around the area of study. 
The third and final dimension of participant observation 
centers on collegial contact within the academic 
community. Increasingly institutional legal representa¬ 
tives find that there several responsibilities place 
them on the institution senior management team with other 
professionals including social scientists, accountants, 
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engineers, architects, computer scientists, physicians, 
economists, librarians, and other related professions. 
Observing the unique combination of professional back¬ 
grounds and education which interact within the inner 
circles of institutional management provide the researcher 
with a confluence of critical perceptions which form the 
basis for an important segment of participant observation. 
Those who know the workings of higher education admini¬ 
stration understand the significance of this later 
dimension since it is the primary forum where policy 
is first formulated in strategies designed to achieve 
future implementation of shared institutional vision. 
CHAPTER IV 
PRESENTATION OF THE DATA 
This chapter summarizes and presents the aggregate data, 
findings and recommendations of leading research surveys, 
informal studies and professional bar association reviews 
of higher educational legal practice at the national, 
regional and state levels. Each survey, study and 
review is explicated in sufficient detail to acquaint 
the reader with pertinent data population characteristics, 
interview instruments, quantitative and qualitative 
research methodologies. 
For purposes of brevity and simplicity, the data 
presentation flows from the national perspective, 
to the Northeast regional viewpoint and finally 
down to the state level within the context of the 
Massachusetts experience. 
1984 National Survey 
In 1983, the National Association of College and 
University Attorneys began the process of gathering 
pertinent factual information in order to critically 
analyze the means and methods member institutions 
utilized to provide for the delivery of legal services. 
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(1984 National Association of College and University 
Attorneys publication, Delivery of Legal Services 
to Higher Education Institutions — A Survey, 15 College 
Law Digest, September 20, 1984). In a nationally based 
member survey conducted in 1983 and 1984, the Association 
aggregated a comprehensive data base which considered 
alternative models for managing institutional legal 
services and identifying issues of growing concern to 
both campus counsel and senior college and university 
officials . 
Under the aegis of this first of its Kind national study, 
the Association conducted a survey among nearly four 
hundred member institutions with approximately two hundred 
and seventy colleges and universities, both public 
and private, small and large, responding to the survey 
instrument. This survey was designed, in pertinent 
part, to critically analyze the legal work environment 
and staffing patterns of in-house campus legal offices, 
outside counsel arrangements, and the allocation 
of resources and costs typically incurred for 
the provision of institutional legal services. 
In its initial design 
were developed by the 
interested members of 
and Member Services, 
stage, the survey instruments 
Association's executive leadership 
the Committee(s) on Membership 
with research, editorial and 
85 
publication assistance provided by the Association's 
siaff. Data were collected in the survey process 
and analyzed by the Computer Services Center at the 
University of California, Berkeley and thereafter 
reviewed and analyzed by NACUA staff, officers and 
other higher education legal practitioners. Funding 
for the survey was provided in part by the Ford 
Foundation, and in part by Association membership fees. 
Data Subject Population Characteristics 
Among the one hundred and seventeen public campuses 
which responded, two thirds were primarily represented 
by in-house counsel. By comparison, of the one hundred 
and forty-six private colleges and universities answering 
the survey, approximately one-third were primarily 
represented by full-time in-house counsel. In a signi¬ 
ficant minority segment of this latter population, 
campuses sought legal advice from outside law firms 
who were affiliated with individual trustees. Finally, 
among all reporting public and private multi-campus 
institutional systems, three-fourths were primarily 
represented by in-house counsel and only one-fourth 
by outside counsel acting alone. <1984 NACUA Survey) 
Of those institutions reporting in excess of a fifty 
million dollar annual operating budget, approximately 
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approximately three quarters primarily relied on in-house 
counsel, while approximately seventy percent of those 
institutions operating with an annual budget of less 
than fifty million dollars primarily used outside counsel. 
Median enrollment for institutions primarily using 
in-house counsel approximated twelve thousand five 
hundred students, compared with thirty seven hundred 
median enrollment for institutions relying primarily 
on outside counsel. (1984 NACUA Survey, Id.) 
Public Institutions and the Role of Attorneys General 
In most states, it is the Attorney General who is 
authorized by statute to enter an appearance on behalf 
of state agencies, including public institutions of 
higher education in actual litigation in state and 
federal courts. In a number of states, the Attorney 
General, acting under authority granted by constitutional 
provision and statute, designates in-house or outside 
institutional counsel to represent the public college 
or university in court proceedings. 
Common, however, to most public institutions is that 
in the critically important area of preventive law, 
the Attorney General plays 
little if any active role 
Indeed, sho 
rt of a formal opinion request precipitated 
actual matter 
in controversy involving the 
by an 
87 
interpretation of state law, the Attorney General 
seldom becomes involved in preventive legal advice 
or consultation to public colleges and universities. 
Both the NACUA 1984 survey and the 1984 and 1986 
Massachusetts Regents' General Counsel Surveys also 
reported on the involvement and participation of 
State Attorneys General in the delivery and manage¬ 
ment of legal services within higher education. 
The 1988 NACUA survey, which was mostly confined to public 
institutional settings, reported that at a slight majority 
of state institutions polled, Attorneys General performed 
some, but less than a majority of, required campus legal 
services. Beyond these limitations of work force, time, 
effort and lack of specialized higher education legal 
expertise, Attorneys General are constrained by distance 
and political implications from developing a close working 
familiarity with the collegial culture of campus life 
and the academic community. 
Legal Experience and Billable Rates 
The 1984 NACUA survey indicates that among firms retained 
by responding institutions, a total of 823 attorneys with 
three years or less experience in higher education law 
were available to support and assist more than 500 senior 
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attorneys who had extensive prior related college and 
university legal experience spanning over several decades. 
(1984 NACUA Survey Report, Delivery of Legal Services 
to Higher Education Institutions: A Survey, 15 College 
Law Digest 7 (1984)). More than half of the responding 
law firms reported charging rates that were less than 
$100.00 per hour with twenty-three percent reporting 
rates between $100.00 and $150.00 per hour and thirty- 
eight percent as high as $100.00 to $250.00 per hour. 
The questionnaire returns reported an average rate of 
$97.00 per hour with a median rate of $87.00 per hour. 
(Id. ) 
These experience levels and billable hourly rates were 
generally consistent with the investigator's experience 
within public systems of higher education, but somewhat 
lower than billable rates prevailing among private 
colleges and universities, excepting engagements in 
legal specialty fields. (1984-1986 Massachusetts Regents 
and 1984-1986 New England General Counsels unpublished 
surveys). 
In terms of aggregate charges for the engagement of 
outside legal services, the 1984 NACUA questionnaire 
results indicate a wide variation with 28 percent 
reporting costs less than *10,000.00 and 8 percent 
reporting costs between *200,000.00 and *600,000.00 
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with an average amount spent of about $57,000.00 and 
a medium of $25,000.00. <1984 NACUA Survey, id.) 
The 1984 National Survey reports that the typical senior 
or chief outside college or university attorney had been 
engaged in general law practice for more than 20 years and 
had represented the institution as its principal or chief 
attorney for approximately 12 years or more. A thumb nail 
sketch of this so-called “typical•outside primary or chief 
counsel" indicates that he or she represents an institu¬ 
tion which is likely to enroll about 12,000 or more 
students and has an operating budget of about 100 million 
dollars or more. Interestingly, the 1984 survey reports 
that the principal or chief outside counsel has a 53 
percent chance of being outside counsel, as opposed to 
in-house counsel, but the survey indicated that the odds 
were changing fast. (Id.) A summary of 1984 National 
Survey findings concluded that although it is more 
likely that outside counsel would serve as primary 
legal representative than in-house counsel of colleges 
and universities, the trend indicated that at larger, 
more complex institutions, there was a swing toward 




survey further indicated that on those campuses 
principal or chief legal representative was a 
in-house counsel, the typical campus based legal 
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office employed two or more lawyers, at least one legal 
secretary, and perhaps a part-time law clerk, or paralegal 
to provide additional assistance. (Id.) The average 
operating budget for such an office was approximately 
$178,000.00 or just .02 percent of the institution's total 
operating budget. It was further indicated that depending 
on the institution's size and complexity, there was still 
a need to retain outside counsel. The cost for such 
outside counsel was about $127,000.00 per year, primarily 
devoted to complex litigation, labor relations, 
intellectual property rights, personal injury defense, 
and other tort claims, bond opinions, real estate 
development and taxation matters. The average total cost 
of legal services for such institutions would therefore 
be approximately $305,000.00 or just under .03 percent 
of the institution’s total operating budget. (Id.) 
In sharp contrast to the costs of outside counsel, it was 
estimated that the effective costs to institutions having 
in-house staff counsel was about $44.00 per hour for 
attorneys time, which was typically half the national 
average hourly rate of outside counsel. However, it was 
noted that this figure did not include overhead which in 
many instances would substantially alter that figure by 
as much as 50 percent. (Id.) Again, these estimated 
hourly costs were consistent with the investigator's 
observations and experiences as in-house counsel. 
91 
and outside coordinating counsel. The 1984 NACUA survey 
emphasized, however, that these comparable, hourly costs 
were not a reliable measure of cost effectiveness. 
Outside Counsel vs. In—house Counsel 
Based on an overall assessment of each of the above cited 
national, regional and state surveys, conferences, shared 
experiences and other observations, it would appear that 
outside counsel possess the following relative advantages: 
1 . More knowledgeable and adept in matters of I 




2. Ready access to more extensive law library facilities 
i 
and legal reference materials. This distinction will be 
less significant with the increased use of the computer 
I 
assisted legal research that is available at bulk rate 




3. Bring together more experienced lawyers for matters 
arising in sudden controversy or crisis which will require 
sustained, concentrated legal representation or protracted 
judicial proceedings. 
4. Provide recognized experts for skilled consultation 
on highly specialized matters of law. 
5. Provide for the higher incomes that are required 
to recruit and retain qualified talent in law firms. 
By comparison, these same data sources indicate that 
in-house legal counsel are usually able to: 
1. Know the client's needs, particularly in matters 
of academic governance and collegial policy making. 
In-house legal counsel are also more effective in 
assessing the long term strategic implications for 
the campus. 
2. Be more readily available for consultation 
to senior collecj® officers. 
3. Provide institutional continuity and depth of 
prior related campus experience in handling problems 
of a recurring nature. 
4. Be more effective in marshaling governmental 
assistance and in handling matters of administrative 
law and procedure. 
5. provide more knowledgeable guidance in planning 
steps to prevent legal problems as well as avoid undo 
liability exposure in institutional matters on an 
on 
-going and systematic basis 
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The 1984 NACUA Survey further indicated that a balanced 
combination of centrally coordinated inside and outside 
counsel were thought to provide an optimum range of legal 
services. The most appropriate mix is best determined 
by senior level college and university administrators 
on advice of chief counsel and with careful reference to 
objective outside information including cost comparisons 
with other similarly situated colleges and universities. 
1986 NACUA Survey 
In 1986, the National Association of College and 
University Attorneys conducted its second survey 
collecting information from approximately 224 
institutions. Concurrently, the Massachusetts Regents 
General Counsel’s office updated its initial 1984 survey. 
Finally, the New England General Counsels continued to 
exchange and independently assess substantially identical 
categories of information regarding the establishment 
and operation of campus counsel offices. 
The breakdown of NACUA institutions surveyed in 1986 
were approximately half public and half private. 
The 1986 NACUA survey questionnaire was based substan 
tially on the format of the earlier 1984 survey instru¬ 
ments, but was modified to aggregate data concerning 
the allocation of legal resources among and between 
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functional legal service activities. The research 
methodology and data base for the 1986 survey was designed 
and collected by the survey laboratory at Northwestern 
University and analyzed by the NACUA Committee on Member 
Services. In a follow up summary of the analytical 
results of the 1986 survey by Professor Joan E. Van Tol 
of West Virginia University College of Law, it was 
reported that the following changes in the functions 
of campus attorney could be noted: 
1 . The amount of legal work on campuses decreased 
by more than 50 percent in three areas: federal 
regulatory matters, museum work and condemnation issues. 
2. Matters involving affirmative action and discnmina 
tion, labor relations, environment, gifts, and develop- 
ment, personal injuries, administrative law, legislation 
and zoning were up by more than 60 percent. 
3. Issues dealing with records access and privacy, 
student affairs, taxation, staff layoffs, and dismissals, 
college and university/industry relationships, real 
estate, and general campus policy matters and administra¬ 
tive management were marKed by a 70 percent increase. 
4. Legal issues 
property rights, 





employee benefits, retirement, employee non-reappoint¬ 
ment and dismissal, bond opinions, and banking expanded 
by more than 80 percent. (Law Office Management for 
In-House University Counsel. NACUA CLE Conference 
held in Chicago, April 15th to 16th, 1988). 
In addition, it was noted that access to in-house counsel 
had become more selective with an increase in direct 
reporting lines to campus chief executive officers, 
a decrease in direct trustee consultation and fewer 
open door policies regarding lower level administrators. 
In addition, others reported that the increasing trend 
toward full-time, campus-based in-house counsel had 
continued. It was also reported that principal attorneys 
operating in-house had increased interaction with risk 
management and insurance officers and that there was 
a growing concern among college and university chief 
financial and budgeting officials to affect economies of 
scale and other measures of operating efficiency. (Id.) 
One recent trend noted was the split off of medical school 
and medical center legal offices onto the campuses of 
medical schools with direct reporting responsibilities 
to the institution's principal or chief counsel and day 
to day legal service support delivered to the medical 
center campus chancellor, vice chancellor, provost, 
or vice president, whichever office was assigned 
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administrative jurisdiction for the operation 
of the medical school or medical center. 
Finally, the 1986 NACUA survey reported expected increases 
in the compensation and benefits paid to in-house legal 
counsel, and a rise in the hourly rates of outside 
counsel. Interestingly, the survey also appeared to 
indicate a shift away from reliance on outside counsel 
in a number of specialized matters including intellectual 
property, taxation, gifts, and trusts, construction 
law, and other contract litigation matters. (Id. ) 
1986 Northeast Regional Survey 
As previously indicated, during the period from 1982 
through 1987, the investigator in his capacity as General 
Counsel to the Massachusetts Board of Regents of Higher 
Education acting under authority granted by the Regents 
Chancellor and the Department of the Attorney General, 
interviewed a number of chief counsel at public and 
private institutions within the six New England states 
and at selected public and private colleges and 
universities throughout the United States. 
These interviews con 
firmed that NACUA1s 1986 su rve 
profiles were generally in line with institutional 





nation. There was a noteworthy exception to these 
national trends in the more frequent proliferation 
of in—house counsel offices at public institutions of 
higher education within the six New England state areas. 
In addition, informal interviews were conducted by the 
investigator among a broad range of public college and 
university chief attorneys which culminated in a periodic 
series of working group meetings comprised of New England 
public institution general counsel and including system- 
wide, chief legal representatives and their respective 
legal support staffs. This regional focus was helpful 
in gathering information regarding recent trends in 
decisional authority among the various Federal and 
State appellate courts and emergent patterns within 
higher education law. 
These collegial affiliations and professional development 
activities were formalized into a series of continuing 
legal education conferences and meetings hosted by 
participating campuses within the New England region. 
1Qqp_iq»7 Massachusetts Public System Report on Legal 
Services 
During the five year 
Massachusetts Regent 
Services survey cone 
period from 1982—1987, the 
s General Counsel's continuing Legal 
luded that the costs of outside legal 
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services to the public system in Massachusetts were 
particularly high as it related to representation of 
the state colleges. The Regents' survey indicated 
that docmented cost efficiencies favored the establishment 
of in-house counsel for the state colleges which had 
primarily been represented by outside counsel at high 
costs and without the benefit of centralized coordination 
and conformance with system-wide policies and procedures. 
It was also recommended that in the case of the regional 
universities, centrally coordinated in-house legal 
services would also prove cost effective over the 
long term. 
Specific findings and recommendations were made by 
Regents' legal staff with a view toward reducing costs 
and providing better services, particularly in day-to- 
day campus based legal operations and preventive legal 
planning. It was clear from the evidence gathered 
that state college administrators were more likely 
to seek preventive advice when they could call their 
own campus-based attorney without the "meter running" 
and without any lingering concerns for assessing the 
implications of legal policy decisions on other similarly 




firms from the 
also concluded that in certain cases 
outside would continue to provide 
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services in the several areas of tax, copyright and 
patent law, labor relations arbitrations, complex class 
action litigation and for other specialized purposes. 
It was also indicated that both outside firms and in-house 
counsel from the University of Massachusetts, for example, 
should continue to report through the Regents on matters 
of system-wide legal policy and further, that appointment 
of Special Assistant Attorneys General should be coor¬ 
dinated with the Regents' General Counsel's Office and 
the Government Bureau of the Department of the Attorney 
General. 
1988 NACUA Survey 
In 1988, recognizing members' interests in salary and 
benefits, NACUA collaborated with the College and 
University Personnel Association to conduct a compre¬ 
hensive personnel data base aggregation and analysis. 
This 1988 NACUA survey included one hundred sixty-four 
institutions, one hundred twenty-three of which were 
public and forty-one private institutions. One hundred 
forty-seven of these institutions were four year senior 
colleges or universities with seventeen two year junior 
or community colleges reporting. Operating budgets 
and student enrollments ran the gamut generally found 
throughout higher education with calculated percentage 
comparisons set forth in tabular form. (See 1988 NACUA 
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Member Survey published tables of salary comparisons). 
This survey reported that in 1984, less than three 
percent of university and college chief attorneys 
reported salaries greater than $80,000. 
The 1988 survey data indicated that fourteen percent of 
chief attorneys' salaries exceeded $80,000. At the other 
end of the scale, over twenty-five percent of reporting 
attorneys had salaries under forty thousand dollars 
in 1984. More recent data indicated a rise in general 
compensation to less than twelve percent having 
salaries under forty thousand dollars by 1988. (Id.) 
It was further reported in the 1988 NACUA survey that 
the middle ranges of salaries (forty to eighty thousand 
dollars) reflected increases that were not quite as 
dramatic. The number of positions in the forty to eighty 
thousand dollar range declined approximately six percent 
between 1984 and 1988. At the same time, the number of 
attorneys in the sixty to eighty thousand dollar salary 
range rose by nearly twelve percent to almost a third of 
the total group. (Id.) It was also reported that there 
had been an increase in the number of attorneys who 
reported either directly to the institution's chief 
executive officer or the governing board of the 
institution. Furthermore, in-house legal staffs had 
stabilized at three-guarters of the institutions with 
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the other quarter reporting an increase in the number 
of attorneys in their offices. Most significantly, 
it was reported that none of the participating institu¬ 
tions reduced the size of its in—house legal staff. 
The 1988 NACUA survey indicated that nearly nine 
out of ten institutions permitted governing boards, 
chief executives, and second level administrators, 
vice-presidents, vice-chancellors, and provosts to 
have direct access to institutional in-house counsel. 
It was further noted that only four out of ten institu¬ 
tions allowed third level administrators such as deans 
and department heads direct access to university or 
college counsel without prior consultation at the Provost, 
Vice President or Vice Chancellor levels. (Id.) 
The 1988 survey further indicated that reporting 
institutions continued the use of outside counsel 
for the following specialized practice areas: 
complex litigation, bond opinions, tort defense, 
and patent matters with a small average increase in 
hourly rates. Nearly fifty percent of the institutions 
indicated no change in overall outside counsel costs. 
(Id.) In addition, areas such as federal regulatory 
matters, museum work, and condemnation issues decreased 
in their reliance on outside counsel by over fifty 
percent between 1984 and 1988. Over the same time period, 
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matters involving affirmative action, discrimination, 
labor relations, environment, gifts and development, 
personal injuries, administrative law, legislation, 
and zoning increased in attention devoted by outside 
counsel by more than fifty percent. Matters related 
to records access, privacy, student affairs, taxation, 
construction, personnel lay-offs and dismissals, college 
and university/industry relationships, real estate, 
campus, and administration increased over seventy percent. 
Questions involving health sciences, intellectual 
property, state regulation, general litigation, employee 
benefits and retirement, employee non-reappointments, 
dismissals and bonding, and banking services expanded 
over eighty percent. (Id.) 
The 1988 survey also collected certain demographic data 
on in-house counsel. This demographic data generally 
tended to show greater percentages of minority and women 
attorneys hired by in-house counsel than in corresponding 
private law firms around the country. 
A majority of the institutions reported extending 
the following fringe benefits to in-house counsel: 
pension, life insurance, medical and disability benefits. 
The number of colleges and universities providing 
such fringe benefits increased in proportion to increases 
in enrollment and/or budget. It was, however, also 
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reported that insurance coverage was not generally 
extended for malpractice, eye care and dental care 
with less than one fourth of the reporting institu¬ 
tions providing those benefits. On the brighter side, 
it was reported that there was an increasing trend 
toward encouraging regular attendance at NACUA and 
other continuing legal education conferences and seminars 
with over ninety percent of the reporting institutions 
paying for such attendance regardless of their size 
or budget . 
Finally, the 1988 NACUA survey found a marked improve¬ 
ment in the degree to which academic administrators 
and educators had accepted the presence and appropriate 
use of counsel with a ninety percent increase of intern¬ 
ally initiated opinion requests and legal document 
review by departments within universities and colleges. 
(Id.) On this basis, it was concluded that college 
and university counsel had succeeded in at least educating 
their clients to the critically important value of 
strategic legal planning and early legal intervention. 
1988 Counsel Fees Survey 
Outside counsel and, to a more limited extent, 
in-house counsel must be prepared to account for, 
collect reasonable and appropriate fees 
assess, bill and 
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for legal services, advice, consultation and assistance 
rendered in the course of a particular institutional 
or system-wide legal matter. Typically, billings and 
costallocation systems are arranged according to type 
and complexity of institutional claim, specialty area 
concentration, prior related experience, degree 
of seriousness, near-term and long-range policy 
implications, and, of course, time and legal work effort 
With respect to size and complexity of institution, 
reference is usually made to full-time equivalent student 
population, type of institution (junior or community 
college, senior college, university or graduate school), 
complexity of administrative operations, campus size, 
operating budget and ability to pay. Suffice it to 
say that the bigger and more complex the collegiate 
enterprise, the more an institution can expect to 
reasonably pay for quality, timely and effective 
legal services. 
As to specialty areas of concentration, it is rep 
that higher billable fees have been established in 
tents and certain other intellectual 
labor relations, patents and 
hts These data are confirmed by direc 
Droperty rights. 
•th several score of 3unl 
observation and experience wi 
senior colleges, and univer 
and community college , 
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sities. Specialty area premiums come to the surface 
with particular regularity as institutions face periods 
of intense regulatory review or protracted litigation. 
In a more positive vein, specialty area billings also 
occur where an institution has made a conscious decision 
to make a positive investment to explore the legal 
permissibility of newly developing projects born out 
of an entrepreneurial spirit in support of sponsored 
research projects. 
As to experience and qualifications of counsel, 
reference is often made to state, local and county bar 
associations, specialty bar groups including nationally 
based organizations (i.e. National Association of 
College and University Attorneys) and regionally based 
organizations (the New England General Counsels Group). 
Trial experience, legislative and contract drafting, 
real property conveyancing, discrimination law, 
taxation, and labor relations are all areas where 
practical and useful experience merits reward 
with appropriate adjustments in billable rates. 
Experience is also typically measured by overall duration 
of time in representing institutions of higher education 
with particular consideration accorded for diversity 
of institutional client profiles and extensiveness of 
to real world higher education legal problems. 
exposure 
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In terms of actual billable rates, these, of course, 
vary depending on whether an engagement is predicated 
on a retainer, contingency fee (usually limited to 
collections), hourly, per diem or other arrangements. 
Obviously, for most in-house counsel, private or public, 
this rate structure analysis can be reflected in a 
legal cost allocation and expense recovery system 
aimed at sharing the indirect financial burden of 
institutional legal services. 
Increasingly, institutions are considering the alternative 
of a fixed fee retainer for proactive advice, assistance, 
and consultation to avert legal problems before they occur 
or resolve them in their incipient stages. This strategic 
front end loaded investment is capable of producing a 
refreshing legal perspective on the permissible limits 
of the collegiate enterprise as opposed to a myriad of 
reasons why a senior level administrator should not have 
acted in a certain matter with consequential costs of 
damages and often unnecessary expenses of litigation and 
attorneys fees. The maintenance of litigation and claims 
logs, periodic scoped legal review of institutional 
policy documents, rules, and regulations, catalogs, 
pan-institutional legal audits, regulatory compliance 
checks, and preventive advisory legal research and 
analysis is fast becoming a national trend as colleges 
and universities come to recognize the relative advantages 
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of reducing risk exposure, maximizing opportunity 
and ultimately, saving significant legal costs. 
In certain retained institutional engagements, it is 
in the mutual interests of both parties to memorialize 
the terms and conditions of legal representation in an 
engagement agreement. Such documents often embody the 
scope of legal services contemplated, client reporting 
protocol, timeliness of legal status reports, qualifica¬ 
tions and experience, authorizations and delegations, 
and, of course, billing arrangements and disbursements. 
Needless to say, outside counsel cannot compell 
independent legal review of such engagement letters, 
but neither should one ethically undertake to render 
an opinion to the institution being represented beyond 
the usual explanation of its intended legal applicability 
and effect. Increasingly, institutions are developing 
more detailed policies and regulations governing the use 
and conditions for engagement of outside counsel so as 
to avoid any confusion or misunderstanding with respect 
to billable rates and anticipated services to be rendered 







practice, although not free from 
appears to be less prone to fee 
specialty areas such as estates 
elations and agency contracts. 
nd university lawyers 
That is not to say that all college a 
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treat with sanguinity the assessment and collection 
of acounts receivable. Rather, there seems to be both 
assiduous reporting of case status and attention to detail 
regarding the basis for billings which keeps both the 
lawyer and the institutional client away from unnecessary 
arguments. In part, this clarity of professional under¬ 
standing between attorney and client arises from the 
natural respect which senior college and university 
managers have for their respective legal representatives 
based on their own academic backgrounds, and respect 
for the research and scholarly work effort which is often 
involved in the treatment of complex legal problems 
which occur in higher education. Billing systems, 
of course, vary depending on whether the fees are hourly, 
per diem, fixed retainer, contingency plus disbursements 
or otherwise. Monthly, quarterly, annual and other 
periodic cycles have been captured on a broad array 
of legal office management computer software so as 
to ensure a smooth and timely cycle of issuance, 
follow-up notice and other collection efforts. 
Internal cost allocation and charge back systems track 
project or legal service delivery costs and make 
offsetting accounting adjustments through generally 
accepted college bookkeeping practices. By so doing, 
the trustees, chief executive officers and senior managers 
of both defensive and preventive legal services. 
Data Presentation Summary 
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This chapter presents and explains the data collected 
for the various studies cited and relied on in forming 
the major findings and recommendations set forth in the 
conclusion. In so doing, Chapter IV stands as a useful 
analytical backdrop for the presentation of the important 
topical themes, legal practice techniques and emergent 
trends set forth in the final and concluding Chapter 
which follows. 
CHAPTER V 
SUMMARY: CONCLUSIONS AND RECOMMENDATIONS 
This study comes to several plausible conclusions and 
recommendations based on the research data analysis, 
the empirical observations carried out by the investi¬ 
gator, and the shared experience of campus counsel 
colleagues. When considered within the overall context 
of the data presentation and analysis contained in this 
study, these conclusions and recommendations form the 
basis for predictive standards and criteria to guide 
campus counsel in the timely, efficient and effective 
delivery of college and university legal services into 
the 1990's and beyond. 
General Observations 
As indicated in the aforementioned literature review 
and data presentation chapters of this study, 
much has been written and said about the role, 
function and practice of college and university attorneys 
Paradoxical as it may seem, however, there has been 
a paucity of recognized authority aimed at guiding the 
future delivery of higher education legal services by 
modern college and university counsel. Nevertheless, 
there emerge, out of the prevailing literature and 
shared experiences of practitioners, several significant 
observations 
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on the management and delivery of higher 
education legal services which deserve the attention 
of both college and university legal practitioners 
and the higher education communities which they serve. 
Early Intervention 
From the broadest practical perspective, we are witnessing 
a metamorphosis of the traditional collegiate lawyer from 
the somewhat reactive posture of campus legal watchdog 
to a trusted member of the institutional senior management 
team. This advantaged position allows today's campus 
counsel to be more concerned with early legal intervention 
than defensive measures solely aimed at legal damage 
control. Based on these reported trends during the past 
decade, it is reasonably expected that higher education 
legal practice will be in the forefront of preventive 
lawyering in the future. 
With each new wave of maturing university and college 
counsel, the focus has become increasingly defined 
by such preventive legal strategies and techniques as 
liability risk assessments, institutional legal audits, 
litigation logs and comprehensive legal policy impact 
statements. This recent shift in the role, function 
and practice of university and college legal counsel 
has been marked by the inclusion and participation 
of counsel as 
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a Key player at the senior management 
table of American higher education. 
Centralized Coordination 
The logical implication of counsel's proactive involvement 
in collegial affairs gives rise to a second significant 
observation - the emergence of centralized coordination 
in the delivery of higher education legal services. 
With an increased emphasis on centralized coordination, 
it is reasonable to anticipate a concommitant prolifera¬ 
tion of legal information networking designed to provide 
the chief campus legal counsel with a comprehensive 
picture of an institution's overall legal health 
at any given point in time. 
Of equal significance, this emphasis on continuous 
monitoring of campus legal vital signs permits counsel 
to glean both an accurate glimpse of the bigger picture 
in terms of institutional liability exposure and at the 
same time a specific focus on basic symptoms of legal 
non-compliance. In many cases, such compliance problems 
stem from inadvertent non-uniformity or uneven 
application of campus policies, rules and regulations. 
In other cases, certain campus policies and regulations 
do not conform to the current requirements of law, 
both statutory and decisional. 
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Centralized coordination and monitoring has also required 
the establishment of regular periodic reporting practices 
among and between assigned counsel including the periodic 
review and updating of campus policies, rules and 
regulations to ensure uniformity and compliance with law 
on an on going basis. For these reasons, there will be 
an increasing trend toward centralized coordination of 
legal services within the office of the institution's 
chief counsel in order to achieve economies of scale 
in the delivery of legal services, and to ensure 
a necessary measure of uniformity and cohesiveness 
in pan-institutional legal policy formulation and 
enforcement. 
Acculturation to the Academic Community 
This emphasis on centralized coordination and monitoring 
has, in turn, compelled modern college and university 
counsel to become attuned to the unique environment 
of the academic community. This acculturation process 
has enabled counsel to respond more sensitively to unique 
issues of campus life for the betterment of the institu¬ 
tion and the faculty, students and staff which it serves. 
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Counsel Team 
Campus counsel and in certain instances, retained 
coordinating counsel, will become a key member of the 
senior campus management team. As a result, counsel 
will actively participate in the broader institutional 
mission building process which includes by definition 
the preservation of the institution's integrity, 
good name and reputation. 
Modern higher education chief executive officers and 
senior managers will learn to consult with their 
coordinating counsel early on in the policy-making 
planning process in order to seek legally sound 
alternatives to identify preferred courses of 
corrective administrative action; and to assess the 
legal implications of future educational initiatives. 
At those institutions which currently have full-time 
campus based or retained coordinating counsel, attorneys 
will be called upon to perform periodic legal audits, 
develop strategic legal policies and establish litigation 
management plans. This pro-active approach to higher 
education legal practice is aimed at identifying potential 
areas of untoward liability exposure and recommending 
se of legal action. a corrective cour 
Student Judicial Proceedings 
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In general, the Courts have been deferential to the 
professional judgement of the academic community in 
the discipline of its student body. Historically, 
the courts have been loath to interpose themselves 
in matters of academic grading, enrollment status 
and cases involving other forms of academic judgement. 
This policy of judicial non-intervention is less 
pronounced in matters of student discipline where 
collegiate sanctions may have a stigmatizing impact 
on "reputational" (property) or liberty interests 
in derogation of judicially articulated constitutional 
standards for guaranteeing students due process and 
equal protection of law. 
There also appears to be a marked trend in the area 
of student judicial proceedings. In recent years, 
we have witnessed a realignment in college counsel's 
assigned responsibilities in connection with the conduct 
of student judicial proceedings. Years ago, the college 
or university attorney would be called in at the last 
minute to sort out the various legal rights and obliga¬ 
tions involved with student disciplinary or other student 
judicial proceedings. In many instances, counsel would 
be required to render opinions without prior consultation 
in the earlier stages regarding the past practices and 
policies governing student judicial academic honesty 
and disciplinary proceedings. In isolated instances 
where in-house campus counsel were available, 
they would be called upon to act as student judicial 
hearings officer, appeals judge, and in certain cases, 
asked to pass judgment on matters arising from their 
earlier findings during the investigatory stages. 
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Today, many Colleges and Universities regularly 
submit their academic and disciplinary conduct codes, 
student judicial appeals procedures and rules governing 
such hearings to counsel for prior review as to 
uniformity, fundamental fairness and conformance with law. 
At these same institutions, counsel may be asked to assist 
with advice or even conduct the investigation of such 
matters. More often than not, however, campus counsel 
stands outside the actual student judicial process to 
advise and counsel administrators on an independent basis 
so as to avoid the potential for conflicting interests 
which might otherwise render counsel's legal advice and 
representation in later stages ineffectual. In the end, 
after the student judicial appeals process is exhausted, 
aggrieved students often seek judicial relief in the form 
of temporary restraining orders, preliminary injunctions 
and in certain instances, money damages for alleged 
violations of claimed rights. It is at this critical 
juncture in matters of litigation when student judicial 
proceedings must be protected by institutional counsel 
from the intrusion of formalistic legal intervention. 
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One modern practice which has permitted student judicial 
proceedings to take place without the often stilted 
air of formalistic evidentiary proceedings is the 
circumscribed role" of outside counsel representing 
students brought before student judicial appeals boards. 
As a general rule, in academic matters, counsel have been 
permitted to attend appeals hearings but their role has 
been limited to conferring with and advising their student 
clients rather than allowing them to take over these 
student proceedings. To do otherwise would likely 
trigger the counterveiling involvement of campus counsel, 
thus chilling the collegial tone of student judicial 
proceedings. 
On larger college and university campuses, positions 
for full-time student judicial coordinators or hearings 
officers have been established to advise and advocate 
for student rights and to ensure the conduct of prompt, 
fair and uniform student hearings appeals and decisions. 
This modern trend finds its parallel development within 
new student judicial hearings officer organizations 
which carry on professional development and information 
exchanges regarding commonly recognized and applied 
student judicial policies, practices and procedures. 
These various uniform policies 
practices and procedures have 
of legal reference for campus 
and judicially sanctioned 
provided a useful frame 
counsel. 
Legal_Cost Recovery Systems 
Campus legal service cost recovery systems will become 
more wide spread and commonly maintained. Sensitive 
to issues of finite resources and the critical need 
for focused early legal intervention, campus counsel 
will be impelled to adopt more modern business practices 
which are at least cost sensitive, if not entirely 
sa1f — supporting . Currently, there are a number of 
institutions which have implemented or are currently 
exploring both multi-campus cost recovery and 
functionally associated charge back procedures. 
On certain campuses, various legal specialties such as 
taxation, discrimination, labor relations, legislative 
relations, bond opinions, copyright and class litigation 
are separately tracked and reported on a time and effort 
basis. In order to recapture legal service time alloca¬ 
tions, assistant, associate, and general campus counsel 
will record on time sheets a chronicle of their schedule 
of professional activities among and between campus 
schools, divisions and other organizational units and 
This system of campus legal within specialty fields. 
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service cost recovery is capable of accomplishing the 
twin objectives of holding appropriately involved college 
officials accountable for legal service allocation 
decisions while promoting counsel's awareness to cost 
sensitivity and economies of scale. As campus admini¬ 
strators become more acquainted with the potential 
advantages for avoiding unnecessary liability risk 
exposure by early involvement of counsel, the economic 
advantage for investing in a closely monitored program 
of proactive legal intervention should become apparent 
to campus budget officials. 
Preventive Higher Education Legal Practice 
Over recent years, as the practice of preventive law 
has become more widespread and accepted within higher 
education, the analogy to preventive medicine is often 
made for purposes of illustration (i.e. K.M. Weeks, 
The Legal Audit, Lex Collegii, 1982). Years ago 
one would only seek out the services of physicians if 
they were sick or if the symptoms of sickness appeared 
particularly bothersome and without apparent explanation. 
In more recent times, the annual physical checkup came 
into regular use as the general citizenry has become more 
health conscious. Today, it is customary for patient 
and doctor to re-evaluate general medical health annually, 
diagnosing physiological symptoms on a more current basis 
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and prescribing proactive measures such as nutrition 
control and exercise schedules to insure optimal health. 
With increasing regularity, American colleges and univer¬ 
sities have become more attuned to the advantages of 
routing out incipient legal problems before they have 
a chance to fester and create the potential for serious 
liability claims or litigation resultant monetary 
exposure. 
At the heart of modern, preventive higher education 
legal practice lies the focused institutional legal audit, 
a process aimed at identifying deep seated legal problems 
within a campus and, further, establishing legally 
permissible windows of opportunity to allow colleges 
and universities greater entrepreneurial flexibility 
in attaining their stated mission and institutional 
advancement goals. (See Introductory Remarks by 
Professor James E. Samels at the Massachusetts Bar 
Association's Business Law Section Preventive Law 
Committee's seminar on Legal Audits held on December 14, 
1988). As with any other diagnostic and prescriptive 
activity (i.e. institutional legal and financial audits, 
insurance and risk liability surveys, and targeted 
internal investigations) the institution needs to insure 
that it has planned in advance for the conduct of the 
particular preventive legal audit in order to achieve 
cost efficiency and legal effectiveness. 
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This twin emphasis on efficiency and results is logical 
from both the campus attorney's and the college university 
viewpoint, since the usefulness of the higher education 
legal audit will only stand the test of time if it proves 
to be both a practical and economic legal management 
tool. If this much is accomplished, unnecessary legal 
claims, suits and associated costs may be avoided. 
On the other side of the legal audit ledger sits 
management flexibility, arising from sound, timely, 
and incisive legal advice, thereby encouraging 
institutions of higher education to develop creative 
solutions within legally appropriate boundaries, 
rather than reacting as the "legal fireman" in chasing 
around campus from one legal conflagration to another. 
Toward this end, a number of higher education preventive 
legal practitioners have suggested several preferred 
methods for carrying out the typical higher education 
legal audit. Rather than elaborating on the conceptual 
and theoretical underpinnings of these emergent methods, 
the investigator believes it useful to demonstrate the 
practical usefulness of this preventive legal tool in an 
illustrative example. What follows therefore, is a brief 
overview of a mock college legal audit as the investigator 
foresees it, based on the emergent preventive legal 
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practice strategies and techniques identified earlier 
in the findings contained in this dissertation. 
HAflher Education P r e - A u d i_t_Ma n ag^ement Orien t a t i o n 
It is now well recognized that institutional management 
does not resist a well focused campus legal audit in 
and of itself. (J.e. Samels, Higher Education Graduates 
to Preventive Law After Some Resistance. Preventive Law 
Reporter, June 1989). It resists such legal diagnostic 
activities when they are not felt to be part of the audit 
team (in the broad sense) or when the audit threatens to 
become intrusive to their respective area of functional 
responsibility — i.e. instigated or imposed from outside, 
rather than developed as an integral part of the institu¬ 
tion's culture. It is therefore fundamental that the 
legal audit team leader take the time to bring key 
campus officers (i.e. President, Provost, Vice President, 
Chancellor and other senior level policy planning, 
financial, administrative and human resource managers) 
into the pre-planning stages of the legal audit. 
This inclusive approach at the outset of the pre-audit 
engagement promotes a desirable measure of internal 
cohesion and cooperation among and between key campus 
players. Rather than viewing the legal audit as an 
inappropriate reaction to marginal administrative 
performance, or as an invidious campus dragnet initiated 
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for investigative purposes, the legal audit should be 
seen as a useful pro-active management tool aimed at 
strengthening the overall institution and each member 
of the senior college or university management team. 
It is, therefore, preferred practice that from the 
of the audit the college or university's 
trustees, chief executive senior officers and principal 
or chief legal counsel identify for themselves realistic 
legal policy goals, financial stewardship and administra¬ 
tive purposes, expected audit outcomes and a recommended 
course of corrective action that is understandable 
and consistent with the institution's mission and 
educational objectives. Avoiding unnecessary litigation, 
insuring compliance of existing policies and practices 
with applicable law and defining the legal parameters 
within which new educational programs and services may 
be pursued are all laudable objectives, especially from 
the viewpoint of the trustees and educational consumers. 
In certain instances, the scope of an institution's legal 
audit should be restrictively focused, highlighting areas 
of instructional, research or service activity where 
past experience or other observation clearly indicates 
significant potential liability exposure. 
124 
Intake Audit Interview 
The second step in preparing for the conduct of an 
institution's legal audit should be a more general 
orientation session for intermediate-level senior campus 
managers (Deans, Assistant Vice Presidents, Deputy Vice 
Chancellors et al, intermediate level campus officers) 
at which the goals, purposes and objectives, scope 
of audit, interview schedule, documents requested, 
form of findings and recommendations and post-audit 
implementation priorities are discussed and explained. 
At the close of this general orientation session, 
each senior campus manager should be requested to 
assemble certain required information concerning 
their respective college, school, department, division, 
bureau, etc., including specific areas of functional 
responsibility, organizational hierarchy, strategic 
plans, academic program operating policies, and practices. 
In addition, the audit team leader will collect an 
inventory of pending claims, litigation logs or diaries, 
recruitment brochures, undergraduate and graduate 
catalogues, promotional literature, student handbooks, 
admission applications, procurement and faculty manuals, 
collective bargaining agreements, personnel evaluation, 
promotion and tenure forms, research and service 
contracts, licenses, leases, regulatory filings 
and related standard form campus legal documentation. 
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The audit team leader's assembly of this requested 
documentation should be coordinated through a senior 
campus manager designated as the key institutional audit 
contact person, who can serve the centrally important 
role of insuring that the documentation once assembled, 
is accurate, complete, and up to date. This key audit 
person should be made to understand that information, 
which is otherwise sensitive or possibly subject to 
disclosure as the result of subsequent judicial inquiry 
or fact finding, should be maintained as confidential 
within the context of the attorney client/campus 
relationship. 
Legal Audit Instruments 
In the third phase of the campus legal audit, question¬ 
naires should be developed in draft form, which reflect 
a focused inquiry into the method of operation for each 
college, school or other functional division of the 
institution. Obviously, those campus organizational 
activities which are entrepreneurial in nature, may result 
in both higher potential benefit for an institution's 
students and faculty and consequently higher liability 
exposure, or may be subject to the vicissitudes of 
changing law and, therefore, merit closer and more 
intensive investigation. Prior to conducting the actual 
legal audit within a particular school or college, 
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the on site audit team leader should share the draft 
questionnaire with designated senior campus managers 
responsible for a particular school, college or division 
to make necessary revisions, which reflect the mainstream 
of that campus unit's functional activities and respons¬ 
ibilities. Thereafter, the questionnaire can be finalized 
for distribution to the next level of management within 
the school, college or division after an appropriate legal 
audit orientation has taken place between the responsible 
manager and selected subordinates who will be responsible 
for preparing audit responses. 
The next step within this phase involves completion of 
the legal audit questionnaire and aggregation of audit 
results. This task should be completed in collaboration 
with the chief campus operating officer (i.e. Dean, 
Division or Department Chair, etc.) within each school, 
college or division. 
Audit Interviews 
The fourth stage of the legal audit involves the conduct 
of personal interviews with key managers responsible 
for the proper functioning of the particular school, 
college or division. This will require getting behind 
the effective areas of inquiry raised by the answers 
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to the questionnaire and into the actual pitfalls of 
real and potential liability exposure. These individual 
interviews should be followed by a plenary interview with 
the appropriately involved Vice President, Vice Chancellor 
or Provost so that actual legal problems may be separated 
from ethereal ones, thus, economizing the probe of the 
legal auditor. This last step is followed by a distilla¬ 
tion of the personal interview results, and thereafter, 
assembled together with the previously aggregated 
questionnaire returns into an overall compendium 
of audit results. 
Audit Analysis 
In the fifth analytical phase, the audit team leader 
will review the combined results of assembled documents, 
the questionnaire instruments and personal interviews 
and thereafter develop a written set of findings and 
recommendations aimed at reducing general areas of 
potential liability exposure. This final audit document 
will recommend actions to eliminate or transfer liability 
exposure and identify legally permissible windows or 
parameters of institutional opportunity. In the final 
section of the audit, specific findings and recommenda¬ 
tions are made and the audit team leader will suggest a 
regularized system of checking the legal health of each 
a periodic basis to insure 
school, college, or division on 
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compliance with law and int 
the policies and practices 
ernal legal congruence with 
of the overall institution. 
Legal Audit Exit Conf 
erence and Follow—up 
During the final phase of the legal audit, a concerted 
and coordinated effort must be made to involve the 
institution's trustees, executive leadership and senior 
management in a round-table discussion which insures that 
key campus leaders and managers understand the setting 
within which the audit was conducted. This post-audit 
effort will help insure that the institution's preventive 
law expectations were met; and further that a systematic 
method of follow up is put in place to promote continued 
legal compliance. This last functional activity properly 
involves the participation of, among others, the institu¬ 
tion's senior-level campus policy and planning staff 
in support of an on-going effort to control liability 
exposure and avoid, where practicable, unnecessary legal 
risks, which may be eliminated or at least substantially 
reduced through strategic legal planning. 
Again, the 
the top of 
management 
problems be 
key is a commitment from the bottom up to 
the campus executive leadership and senior 
structure to intervene against evolving legal 
fore they become full blown controversies 
that can no longer be abated. The objective is not 
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to constrain the institution, but rather to identify 
festering campus legal problems and to highlight recent 
trends or new developments in the law of higher educa¬ 
tion. Such changes in the law necessitate continuous, 
vigilant legal review to ensure future compliance. 
Viewed in this manner, legal audits have become effective 
management tools to steer American colleges and univer¬ 
sities through the potentially troubled waters of 
legal change and liability exposure and to maximize 
the attainment of their avowed institutional missions. 
The Future of Higher Education Legal Counsel 
As with any substantive scholarly treatment of an emergent 
field of study, this study properly concludes with its 
principal findings and recommendations. These major 
outcomes arise out of the analysis of quantitative and 
qualitative data aggregated and explicated elsewhere 
in this dissertation. 
It is apparent that the reader could easily glean most 
of these findings and recommendations from the summary 
data analysis presented in the latter chapters of the 
dissertation with appropriate reference made to pertinent 
sections of the appendices. The investigator thought 
it more practically useful to the reader to enliven 
the summary points of analysis in the context of 
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most incisive and cogent issues framed at the outset 
of this dissertation rather than engage the endless 
attention of the reader in a droll and antiseptic 
monologue couched in archane legalese without real 
world emphasis or verve. 
Hence, the investigator returns to the ten central 
questions posed at the beginning of the dissertation 
with careful attention to the principal findings and 
recommendations presented within the framework of each 
question. For purposes of brevity and simplicity, 
the investigator has addressed these major findings 
and recommendations in the same order as presented 
in the central analytical issues set forth at the 
close of Chapter One. 
Interrogatory Number One: How do we know when an 
institution has matured to the point of requiring 
the services of an attorney who specializes in higher 
education law and is capable of centrally coordinating 
all campus legal services? 
Answer: We know it when the institution's scale of campus 
operations, complexity of organization, and educational 
program diversity have risen to that level where potential 
liability exposure and the need for legal coordination 
reach a stage justifying the involvement of college or 
This determination is predicated 
university counsel. 
e coordinating 
counsel will satisfy the felt need for legal advice 
and representation. Naturally, in larger college 
and university settings and graduate schools, greater 
involvement and perhaps full-time in—house and specialty 
outside counsel may be indicated. 
Interrogatory Number Two: What is the campus attorney's 
proper role and function in relationship to the faculty, 
students and staff? 
Answer: First and foremost, the college or university 
attorney represents the institution. In the real world, 
an institution acts by and through the policy authoriza¬ 
tion of its trustees or board of governors and subject to 
delegated operating authority under the direction of its 
president, chancellor, provost or other chief executive 
officer. He or she must function as the institution's 
chief legal advisor, official legal representative and 
a member of the senior management team. This centrally 
important role means counsel must interact with other 
senior management, intermediate level staff, and faculty 
leadership within a variety of other appropriate 
senior 
campus based collegial forums. Student counselors 
and disciplinary officers have largely assumed the 
role of direct contact with students, although there 
are variations where counsel plays a supportive role 
to these various student affairs officers 
Interrogatory Number Three: Who does counsel represent? 
irm Answer: College or University Counsel in its purest fo. 
represents the institution and its reputation, stature and 
legal presence in the community. As counsel and primary 
legal representative, the chief college or university 
attorney owes primary professional responsibility to the 
board of trustees, the chief executive officer and the 
students, faculty and staff which the institution serves. 
With the proper emphasis on attention to detail, accuracy 
and completeness of factual investigation, thoroughness 
of legal research, strict adherence to professional codes 
of ethical conduct and proactive vigilence for liability 
pitfalls, the practice of modern higher education law 
is both challenging and rewarding at the same time. 
Above all else, counsel must remember his or her 
primary legal and fiduciary obligations so as to avoid 
compromising or otherwise prejudicing the institution's 
position. Counsel must be careful not to authorize 
counterveiling policies, practices or actions or render 
legal advice precipitously in advance of potential 
future adversarial adjudicatory or judicial proceedings. 
In the end, campus counsel is like any other creature 
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agent of an institution — i.e. an agent who is 
properly subject to serve only one master at a time 
Interrogatory Number Four: How can preventive legal 
advice best be integrated into the culture of the 
college or university's management infrastructure? 
Answer: First, such integration may properly occur 
through early consultation with the institution's 
trustees, chief executive oficer, and, importantly, 
senior level and intermediate staff who must come 
to understand that the purpose of the legal audit is 
to identify incipient risk liability exposure and not 
a focused investigation to displace current trustees, 
president or staff. Second, it is critically important 
that the legal auditor obtain accurate, complete and 
up-to-date documentation during the course of the audit. 
This includes appropriate survey instruments which will 
be used for eliciting information in the least intrusive, 
but most efficient means. Third, counsel must search 
for "value added" findings and recommendations which 
are practically useful in eliminating, reducing or 
transferring risk exposure both in the near term and 
over a long range period. Finally, there must be a 
systemic, uniform and regularized annual legal audit 
update procedure to insure that the institution's 
policies, rules, regulations, catalog, recruitment 
brochures and other published campus literature, 
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practices, policies and actions are properly 
by and tested against the current weight of 
decisional and regulatory authority. 
guided 
statutory I 
Interrogatory Number Five: What are the various higher 
education legal service models currently available 
to meet the proactive legal service needs of American 
colleges and universities in the 1990‘s? 
Answer: As indicated elsewhere in the dissertation, 
the older typologies of faculty member-attorney, 
trustee-attorney and other forms of academic cronyism 
have fallen by the wayside in favor of more professional, 
independent and effective central coordinating campus 
counsel who owes his or her only professional fidelity 
to the institution. This professional commitment and 
ethical bonding is based on related successful higher 
education legal experience and leads to a measure of 
self confidence in the practice of higher education law. 
Choice is the word that best characterizes the most 
aggressive approach to selecting college or university 
counsel. In certain instances, this means public bidding 
or at least comparison shopping for legal services. 
It also requires interviewing prospective counsel with 
the same scrutiny and particularity to both professional 
background and integrity as we suppose is earned 
on in searches for chief executive officers and 
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other senior college and university officials. At least, 
to the investigator, and, it is suspected, a number of 
professional colleagues, it would be interesting to 
ask prospective campus counsel where he or she saw the 
greatest strengths and weaknesses of the existing legal 
service delivery system and where he or she projected 
these legal service needs three to five years out. 
Obviously, this kind of questioning calls on a sense 
of the academic enterprise, and a familiarity with 
the campus culture for surmounting an answer deserving 
of meritorious recognition. 
Interrogatory Number Six: Regardless of the means and 
methods of legal service delivery at the institutional 
level, which models have proven to be the most effective 
for colleges and universities in terms of overall 
coordination, results, and costs? 
Answer: At this point, it comes as no surprise for 
the investigator to suggest that centrally coor¬ 
dinated in-house or outside retained counsel who are 
(1) equipped with a working understanding of the 
unique aspects of the campus and its several educational 
enterprises; (2) cognizant of the mission, educational 
objectives, and means and methods of operation of the 
institution; and (3) learned and experienced in the 
intricacies of higher education law have proven to be 
the most able to 
and universities 
serve modern American colleges 
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Interrogatory Number Seven: How 
counsel organized their offices 
resources to meet the divergent 
of the various campus constituen 
they must serve? 
have in-house campus 
and allocated internal 
legal service needs 
cies and client groups 
Answer: In the majority of instances, campus counsel 
are assigned on either a campus, functional or specialty 
legal basis. By this we mean that multicampus systems 
often require either the so-called "circuit rider" 
approach or tie-ins with a central office organized 
functionally either by campus or by specialty subject 
matter - i.e. central legal policy, labor relations, 
discrimination, contracts and real property, taxation, 
trusts, grants and gifts, etc. In larger multi-campus 
systemwide organizations, there have been trends toward 
organizing along both campus, functional, and specialty 
lines in order to serve burgeoning legal service needs. 
Interrogatory Number Eight: How does an institution 
approach in-house campus counsel? 
Answer: Increased compensation, improved benefits, 
and enhanced professional development opportunities have 
combined to attract and retain qualified campus counsel 
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over the past decade. The studies set forth and analyzed 
in the dissertation indicate a clear trend toward 
improved compensation levels, benefits, and professional 
development awards. In addition, it is clear that as in 
any other specialty area of law, there is a critical mass 
required for bonding and professional interaction in 
national, regional, statewide and local bar associations. 
Here, in the Commonwealth of Massachusetts, we enjoy 
an abundance of such bar association activities, 
having recently hosted the National Conference of College 
and University Attorneys at which the investigator served 
as convener of the Preventive Law round table luncheon. 
Further, Massachusetts enjoys playing host to nearly 
one hundred and thirty public and private institutions 
of higher education with higher education special bar 
law sections meeting on a permanent and ad hoc basis 
at the city, county, state and regional levels. 
Earlier in this study the investigator painted a more 
detailed picture of the several contributions and 
advancements made in the twin fields of higher education 
law and preventive legal practice through national, 
state, regional and local bar association activities. 
Interrogatory Number Nine: What role, if any, should 
counsel serve as a member of the President's senior 
staff or executive cabinet? 
Answer: More often than not, chief counsel serves a, 
a key player on the Presidents or campus chancellor's 
legal cabinet. Increasingly, counsel is called on to 
provide proactive legal advice and guidance in the 
formulation of campus policies and practices which 
he or she may be later called on to defend. 
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Some commentators have argued that this places the 
chief legal counsel in a position of inherent conflict 
and should therefore be avoided. Not surprisingly, 
the investigator would argue that centralized campus 
counsel, whether in-house or outside retained counsel 
would add little to the mix of campus senior management 
were he or she not bold enough to offer constructive 
legal advice when called upon to do so. This position 
in support of such proactive involvement is predicated 
on the supposition that necessary time and work effort 
of legal staff is made available to satisfactorily study 
the problem at hand and provide competent legal advice. 
On the other hand, legal counsel is “dead in the water" 
the day he or she becomes viewed as merely an administra¬ 
tive sycophant stooping to the call of campus administra¬ 
tive operative who approves counsel's budget and renews 
his or her appointment. Informed, incisive, experienced, 
even-handed, upright, arms-length and professionally 
responsible — these are the qualities that best 
mark the effective campus counsel of the future. 
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Interrogatory Number Ten: What 
functions, and responsibilities 
or outside coordinating counsel 
in the modern campus setting? 
proactive legal duties, 
if any, can in-house 
effectively perform 
Answer: First and foremost, outside counsel clearly 
should encourage early involvement in the proactive 
strategic legal planning and policy-making phase of 
institutional management. Second, outside counsel 
should establish continuing legal monitoring systems 
to maintain uniform and up-to-date compliance with 
applicable legal requirements governing the activities 
of a campus environment. Finally, outside counsel 
should develop a working familiarity with the 
"legal culture" of the campus and major “campus players 
who play a role in the formulation and execution 
of legal policies and practices. 
Conclusion 
It is apparent from the answers elicited to the 
dissertation interrogatories set forth above that 
the investigator has conceived of the future college 
or university counsel as a major, positive, proactive, 
energetic, involved, independent and committed team 
player at the senior management table of American higher 
education. Modern college or university counsel must 
become accustomed to the ways of the academic community, 
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attuned to the sensibilities of collegial governance 
and dedicated to the legal service needs of students, 
faculty and staff which the institution serves. 
Mindful of the challenges and complexities of the future 
academic enterprise, counsel must dispense effective 
legal advice and representation at the drop of the 
proverbial mortarboard and keep abreast of fast changing 
statutory, regulatory and decisional authority in order 
to effectively respond to the ever changing world of 
modern American higher education. 
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1. OVERVIEW 
nnt wa* confidential in that responders were 
not asked to identify their institution. Of the 268 
responding institutions, 146 were private, 48 of which 
were represented primarily by full-time attorneys located 
within the institution and referred to herein as house 
counsel, and 98 primarily by attorneys in law firms in 
private practice referred to herein as outside counsel. 
There were 117 responding public institutions, 78 of 
which were represented by house counsel and 42 by outside 
counsel. See Figure 1. Of 17 multi-campus or system 
institutions reporting, 35 were represented by house 
counsel and 12 by outside counsel. 
II. TEN-POINT GENERAL SUMMARY 
1) The typical General Counsel, the title for the 
principal attorney used most frequently, provides 
stability and continuity to the institution through 
his or her experience in law practice for an average 
of 22.56 years, 11.98 of which has been spent as 
counsel to the institution. 
2) Forty-seven percent of the institutions reported 
having full-time in-house legal counsel with 
the number having more than doubled since 1972. 
Of institutions with budgets in excess of $50 
million, 70 per cent have full-time in-house counsel. 
In 86 percent of the institutions the reporting 
channel for the principal attorney is the chief 
executive or the governing board. The principal 
attorneys' salary ranged from under $30,000 to 
more than $100,000, with an average of $49,079 
and for institutions with an institutional budget 
in excess of $50 million $54,054. 
3) The average legal office budget for institutions 
primarily using in-house counsel is $177,573 
(exclusive of amounts paid for outside counsel). 
The average amount expended by such institutions 
for outside legal counsel was $127,011 (Median 
$50,000), with the average expenditure for annual 
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institutional legal service totaling $304,667, 
and $99,150 for institutions with budgets below 
$50 million. 
For the 142 institutions using outside counsel 
for all legal service, the average billing rate 
for the principal attorneys used by the typical 
institution was $97.17 per hour, and the annual 
cost of legal service paid by the institution 
ranged from $2000 to $600,000 with the average 
reported at $57,485. 
It is evident from the survey that institutions 
with in-house counsel make significantly greater 
use of attorney services than institutions 
represented primarily by outside counsel. 
From survey information the cost of full-time 
attorney service for institutions using in-house 
counsel can be computed at $43.92 per hour as 
compared with $82.90 for outside counsel. 
The average total legal expenditure of all 
institutions reporting was only .25 percent 
of the institutional budgets. 
The analysis assesses the comparative advantages 
of each method of legal service. From the amount 
of outside legal service used by the institutions 
with full-time counsel, it seems evident that 
a combination of full-time and outside counsel 
is the optimum for the best total service. 
Based on the survey, the typical principal attorney 
for a college or university has been engaged in law 
practice for 22.56 years, and has represented the 
institution as prinicpal attorney for 11.98 years. 
He or she has a 53 percent chance of being an outside 
counsel as opposed to a house counsel. 
If the typical principal attorney_is an outside 
counsel in private practice, there are 3.3 partners 
or associates to assist in regularly providing 
service to the institution. The institution is 
billed at the rate of $97.17 per hour for the 
principal attorneys service, partners at $88.58 
and associates at $62.94. The institution pays 
$57 485 per year for legal service. Assuming 
equal work by the principal attorney, partners 
and associates, and the entire payment to their 
firm at the average billing rate of $82.90, 




averages .08 percent of total budget sorvlce 
If the typical attorney h.,„- a ful,.t(„ 
jJT^house leqa4_of_flxe, the7~e"~are i~775^a^torneys 
1.75 secretaries, .8 law clerk, and .2 paralegal 
to provide assistance. The average tota! c«? 
2 75Ce?i sorvice is *304,584. Assuming the 
?eIS4n h°rneyS SaCh worked 147° hours per year (at 40 hours per week less three weeks vacation 
bv the P^cent "°nbillable time) and were supported 
office budget of $173,573, the cost to the 
institution for the total of 4043 hours is *43 92 
per hour. Assuming also the outside counsel to 
whom matters were referred had an average billing 
rate of *82.90 (as used above), 1532 additional 9 
hours of legal service is added for a total of 
5575 hours of total service. For all responding 
institutions using house counsel, the total cost 
of legal service averages .19 per cent of the 
total institutional budget. 
III. THE RESPONDING INSTITUTIONS, ATTORNEYS AND 
THE LEGAL DEMANDS OF THEM 
III.1 Characteristics Of All Responding Institutions 
In general, seventy-four percent of institutions 
with budgets in excess of $50 million use house counsel 
primarily, while seventy-one percent of institutions 
with budgets below $50 million use outside counsel. 
The average institutional budget of institutions using 
house counsel is $156.7 million and of institutions using 
outside counsel is $70.11 million (median $20 million). 
The median enrollment for institutions using house 
counsel primarily is 12,500 and the median enrollment 
for institutions relying on outside counsel is 3714. 
The level of service provided by the state attorney 
general to the public institutions varies among the 
states. Most attorneys general have wide authority 
to represent state agencies but normally only provide 
legal service for the institutions on request. 
Thirty-seven institutions, or 31 percent of the 
public institutions reporting, indicated that the state 
attorney general provided some regular representation 
with 11 institutions or 30 percent of the 37 reporting 
145 inli 9 ! the attorney general's office provided 
only 10 percent or less of their total legal service 
Nineteen institutions, or 51 percent, reported the 
percentage of work by the attorney general at less 
than 50 percent. Ten institutions reported the attorney 
general assistance percentage at 90 percent or over * 
niV!uln^ltUti°nS did not in“icate a percentage. ' 
Of the 32 institutions reporting a percentage 
there was an average of 46.2 percent and median 
of 25 percent use of the office of the attorney general. 
Of the 75 public institutions primarily represented 
by house counsel, 31 reported work done by the attorney 
general compared with only 6 so reporting which were 
represented by outside counsel. 
Characteristics Of All Attorneys Responding 
The survey confirms the general understanding that 
NACUA principal attorneys (primary institutional attorney 
representatives) have both wide experience in law practice 
and long tenure with their institution. The principal 
attorney has been engaged in practice of an average 
of 22.56 years with 10 to 50 years or more and 51 (19%) 
for less than 10 years) and 68 for less than 5 years. 
Based on the above averages, the typical principal 
attorney had approximately 12 years of experience 
as an attorney at the time of his or her selection 
as principal attorney. 
III.3 Characteristics Of The legal Work Load for 
Colleges and Universities 
Respondents were asked to rank twenty areas 
of college and university law activity as to work 
load changes experienced over the last three years, 
noting major or minor increases or major or minor 
decreases. Assigning factors of plus or minus two 
for major increases or decreases and plus or minus 
one for minor increases or decreases, and totaling 
the results, the areas are shown in the order of 
largest net increases (there were no net decreases) 
IV. 146 INFORMATION REGARDING INSTITUTIONS 
REPRESENTED BY HOUSE COUNSEL REGULARLY 
The development of legal office -i r, a 
and universities has primarily ari<5«n ln Jmorican colleges 
half century. Of the th<> last 
of establishment of their legal office ^herl1"9 th<> ?a,e 
five established before World War tt L m were only 
More than one-half have been established since*1972!950’ 
From the responses it appears that the earliest 
?aii° ® university or college may have been 
established at the University of Alabama in 1925. 
Robison Brown, who had been Secretary of the Board 
of Trustees from 1899 and Land Commissioner from 1904 
moved from his law office to the campus full-time in ’ 
that year. Since the 1920's the number of institutions 
that established in-house legal offices each decade 
is as follows: 1930's <3), 1940's (4), 1950 
1960's (19) [Note that NACUA was founded in 
1970's (59), and into 1980's as of May, 1983 
(17 offices were established). 
s (7), 
1961], 
IV.1 Office location 
Of the 126 institutions which are represented by 
house counsel, 97 institutions report a single office, 
16 institutions have two office locations in which 
attorneys are located, four have three locations, 
four have four locations and two report multi-office 
locations without attorneys. Of the 24 institutions 
reporting more than one legal office location, 
12 are multi-campus or system institutions leaving 
12 as single campus institutions and 35 multi-campus 
institutions with single legal office locations. 
IV.2 Budgets 
The internal legal office budgets, excluding amount 
for outside counsel for the 100 institutions reporting 
who are primarily served by house counsel, are shown 
in Figure 15. The average budget for the institutions 
reporting was about $177,573 and the median $100,000. 
For the 29 institutions with institutional budgets of 
under $50 million, the average legal budget was $56,082 
and the median was $50,500. For the 68 institutions with 
institutional budgets of over $50 million, the ave^9e 
legal budget was $231,632 and the median was $150,000. 
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Eighty—two institutions reported 
legal office budget and seventy-seven 
legal expenditures as a percentage of 
institution operating budget. Percent 





IV.3 The In-House Principal Attorney 
Forty-two of 121 Institutions (34%) report the 
principal attorney to be an Officer of the institution. 
Fifty institutions call the person General Counsel, 
six use the designation Vice President or Vice Chancellor, 
seven use the title University Counsel, and eight call 
the person Assistant Attorney General (with variations), 
and 31 other institutions each use other titles. 
The principal attorney in 75 institutions reports 
to the chief executive; in 23 institutions to the 
governing board and the chief executive; in five to 
the governing board; in one to the governing board, 
chief executive, and a vice president; in nine to 
the Attorney General; and in nine to vice presidents 
or equivalent. Thus, 86 percent report to the chief 
executive or board and seven percent each to the 
attorney general and another institutional officer. 
Non-legal duties of the 40 principal attorneys 
reporting such included 11 reporting additional duties 
as secretary of the corporation, eight in teaching, 
11 in miscellaneous administrative, three as contracting 
officers, two in development, two trustees, two on 
the president's cabinet, one as vice president for 
governmental, one responsible for investments, 
and one responsible for risk management. 
It is interesting to note for comparison a survey 
reported in the February, 1984 issue of the American Bar 
Association Journal that almost one-third of ABA members 
earn more than $75,000 per year, and more than one 
in five earns more than $100,000. 
Of 114 responses, 106 institutions provide the 
principal with paid attendance at the NACUA Annual 
Conference, 96 at other law-related seminars or 
conferences, 84 at CLE programs, 53 pay bar dues, 







of the principal attorn 
such as allowances for 
33 was indicated to be 
the present salary 
ey (including cash 
transportation, 
under $40,000, 
148 35 between $40,000 and $50 onn k 
in Figure 4. Averaae and ^ cate9orV ara shown 
no salary under $30,000 o^over^l 00*000* a^SUme 
distribution within the ranges ^°?,00° and oqual 
of $60,000 are well apportioned 
federal circuits. 
Salaries in 
among all of 
excess 
the 
IV.4 Legal Office Staff 
Of the 
53 have only 
institutions 
13 have four 
14 institutions reporting a legal office, 
one attorney in that office. Twenty-six 
have two attorneys, 11 have three, 
or five, and 11 have between six and 
onnf?r a total of 313 house counsel. A total of 
200 legal secretaries provide support with the proportion 
of secretaries reduced as the number of attorneys 
increase. For example, the institution with 28 attorneys 
reports 13 secretaries. Fourteen institutions each 
employs one paralegal and one institution employs a 
total of ten. Thirty-nine institutions employ law clerks, 
13 with one clerk, 13 with two clerks, and 13 with 
three or more. One institution employs eight clerks. 
Thirty—three institutions employ other staff members. 
Thirteen of these are office managers, six serving 
only part time. 
As to experience of house counsel in higher education 
representation, 46 institutions report 81 attorneys 
with over ten years experience, 58 institutions report 
109 attorneys with from three to ten years experience, 
and 49 institutions report 91 attorneys with less than 
three years. 
Of 117 institutions reporting on the change in 
the number of attorneys in the legal office during 
the past three years, 75 reported no change, 38 reported 
an increase, and four reported a decrease. Of the 38 
reporting an increase, 24 were public and 14 were private. 
There was an increase of one attorney in each of 
25 institutions, two in seven, three in two, and six 
attorneys in two institutions for a total increase 
of 57 attorneys. 
Fifty-four of the institutions reporting a house 
staff of more than one attorney reported the salary 
range of the senior half of the legal staff (exclusive 
of the principal attorney) which indicated an average 
low range of all 54 institutions of $35,119 and a high 
range of $43,162. Salaries ranged from $15,000 to 
$72,000. 
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Thirty-seven institutions reporting salaries of 
the junior half of the staff 1 ! 9 salaries of 
ranae of *2^ thk staff indicated an average low 
range of $25,785 and an average high range of $32 725 
with salaries ranging from $10,000 to $55 000 
This question only requested salary ranges and was 
S1i0Htfh1^hi7e9ard t0 fringe benefits. It should be 
ranae 17. instJt<31%) reported a maximum 
range for senior staff in excess of $50,000 and 
12 institutions (32%) reported a minimum range 
for junior staff in excess of $30,000. 
Of 111 institutions reporting on benefits provided 
by the institution to employees in its legal office 
108 provide pension, 106 medical, 100 life insurant, 
87 disability, 50 dental care, 43 malpractice insurance, 
43 deferred compensation, and 37 eye care. Relatively 
the same number of private and public institutions provide 
pension and medical care. However, a larger proportion 
of private institutions provide malpractice coverage, 
life insurance, and disability insurance, while a larger 
proportion of public institutions provide dental care, 
deferred compensation, and eye care. 
There were 100 responses to the question as to 
whether an institution permits its house counsel to 
engage in private practice, teach, arbitrate, or other¬ 
wise derive additional income from the practice of law 
and related activities. Of the responses, 85 permitted 
teaching, 50 private practice, 32 arbitration, and 55 
deriving additional income from law-related activities. 
Of the 85 permitting teaching, 29 were private and 53 
public while of the 32 permitting arbitration, 17 were 
private and 14 public. The question was silent with 
respect to the effect of this activity on regular 
work hours. 
Of typical professional organizations other than 
NACUA of which house counsel are members, 113 institutions 
reported the state bar, 76 the American Bar Association, 
99 local bar associations, and 38 special bar 
organizations. 
IV.5 Legal Office Equipment 
institutions (67%) reported the 
equipment in the legal office, 
indicating their brand, the two 
by 26; and Wang used by twelve. 
Sixteen other brands were used by the remaining 36 
institutions. 
Eighty-two of 121 
use of word processing 
Of the 74 institutions 
leaders were IBM, used 
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Fourteen institutions /1 oa, \ 
computer (other than the institutions °f 
capacity) for managing the accounis or “ "'2 
research functions of the office. Eight d!ffere 





Seventeen institutions (14%) 
an on-line computer system for the 
of records. Thirty institutions r 
use of a computer for legal resear 
the NACUA/ Westlaw program. total 












V. USE OF OUTSIDE COUNSEL BY INSTITUTIONS 
HAVING IN-HOUSE COUNSEL 
The relative advantages of in-house and 
counsel for the institution was discussed in 
the 1974 NACUA conference with the following 
outside 
some depth at 
observations: 








Be more adept at practice and procedure. 
Have a better Knowledge of courts and other counsel 
Have access to better library facilites, 
(except for a law school library). 
Marshal more lawyers for crisis matters. 
Provide specialists for special matters. 
Provide consultation within the firsm on complex 
problems. 
Provide higher income to attract greater talent 
to law firms. 
Assist the institution in selection of the best 
possible attorney for the matter at hand. 
In-house legal counsel: 
1. Knows his client best. 
2. Can develop a speciality of college law. 
3. Is immediately available for priority problems. 
4. Develops continuity and experience in handling 
problems of a recurring nature. 
5. May be better able to call on alumni and 
governmental assistance. 
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mattersaK With m°r® authority »" institutional 
7‘ ?eaa?Uonoh?°liCy Planni"9 ^signed to prevent legal problems. 
VI. QUESTIONS RELATING TO INSTITUTIONS PRIMARILY 
REPRESENTED BY OUTSIDE COUNSEL 
The response to this questionnarie has emphasized 
the large amount of legal talent made available to the 
institutions through law firms representation. It further 
places a responsibility on NACUA to assume that this 
large segment of the organization is Kept current with 
the changing trends of law related activity in univer— 
sities and colleges so that their service is made most 
beneficial to their institution. 
There were 133 institutions responding to the request 
for the hourly billing rate to the institution for the 
principal attorney. Eightv-three institutions reported 
a rate less than $100 per hour, 38 a rate of between 
$100 and $150 per hour, and twelve between $150 and 
$250 per hour. The average rate was comDuted at 







need for retained or employed legal counsel 
higher education instutitons has been firmly 
presidents and trustees sometimes still 
method of delivery and the amount of legal 
for their institution. A simplistic answer 
might be to find a competent attorney in whom the users 
of the service have confidence and purchasing as much 
service as the institution can afford. In seeKir 3 a 
more sophisticated answer, it is customary to look at 
what others are doing to find by consensus a tried 
and true method. The responses to this questionnaire 
have consolidated the best of this data to date. 
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Int roduc tj. o n 
In 1986, NACUA conducted a second survey, 
collecting information from 224 institutions, 
approximately half of which were public and half 
of which were private. The questionnaire was based 
on the 1983 format, but substantially modified with 
a hope of using it as a data base for future such 
undertakings. It was also planned that the survey 
results would be available for specialized studies -- 
salary comparisons among similar institutions, 
especially. As discussed in the Conclusion to this 
report, those objectives have proven only partially 
feasible, and we have gone back to our drawing boards. 
In 1987, recognizing members' interest in salaries, 
NACUA decided to turn to another national organization 
for help — the College and University Personnel 
Association (CUPA). CUPA conducts an extensive annual 
salary survey of college and university administrators, 
including the salaries of university attorneys. 
(PY 87-88) included 164 
CUPA's database this year 
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institutions, 123 of which w.re public and 41 of which 
were private; ,47 of then, were four-year institutions 
and 17 were two-year colleao* o 
lieges. Budgets and enrollment! 
ran the gamut of those in higher education today, 
from large to small. 
Because our own surveys collected other kinds 
of data, and because the institutions participated more 
narrowly in the CURA survey, we cannot form a judgement 
as to the broad statistical significance of all 
the information analyzed. But we have calculated 
percentages, compared developments with earlier 
information, and identified trends. Readers should 
simply take care not to make overly specific comparisons 
from the general information presented below. 
Salaries 
A. Salary Comparisons, 1983/1986/1988 
As the chart below shows, there was a dramatic 
growth in upper salary ranges from 1983 to 1988. 
In 1983, less than 3% of the principal attorneys 
of institutions reporting had salaries greater than 
$80,000, while by 1988, 14% of principal attorneys' 
salaries exceeded that amount. At the other end 
of the scale, over 25% of the attorneys had salaries 
under $40,000 in 1983, but by 1988 lees than 
12% had salaries under $40,000. 
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The middle ranges of salaries ($40,000-S80,000) 
also reflects these increases, though not quite so 
dramatically. The numbers in the $40,000-$60,000 
range declined approximately 6% between 1983 and 1988. 
At the same time, the number of attorneys in the 
$60,000-$80,000 salary range rose by nearly 12% between 
1983 and 1988, to almost a third of the total group. 
Percentage of 
Salary Ranges Attorneys in Each Range 
1983 1986 1988 
$100,000 or more .9% 3.1% 6.1% 
$80,000 - $99,999 1 . 8% 10 % 7.9% 
$60,000 - $79,999 18.4% 28 % 29.9% 
$40,000 - $59,999 50 % 44.2% 44.5% 
Below $40 ,000 28.9% 14.7% 11.6% 
B. Latest Information on Salaries 
The chart on the next page summarizes portions 
of the data compiled by CUPA for FY 87-88. 
A few explanatory notes may help clarify some 
of the institutional and quantitative categories. 
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CUPA statisticians suggest that in order for u, to 
consider the information in an, category statistically 
significant, at least ten responses should have been 
received in that particular category. Slnce only 
41 private institutions responded to the survey 
(and there were fewer than ten respondents in most 
private institution categories), we wind up having more 
detailed information about public institutions than 
about private ones. This was not an intentional bias 
toward public institutions, but simply a consequence 
of low responses to the CUPA survey from private 
institutions. We hope to help them correct this 
problem in FY 88-89. 
General Comparisons of 1983 and 1986 Surveys 
Over 96% of the principal attorneys who responded 
in 1986 report either to the chief executive or the 
governing board. This is a 10% increase from the 
information reported in 1983, which may reflect the 
increasingly important and visible role which legal 
counsel play for institutions. 
Between 1983 and 1986, the size of legal staffs 
at three-fourths of the reporting institutions remained 
stable. The other quarter increased the number of 
attorneys in their offices. Perhaps most significantly, 
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not one of the participating institutions reduced 
the size of its legal staff. 
On the question of access to university counsel 
nearly nine out of ten institutions permit governing 
boards, chief executives, and second level administrators 
(vice presidents, provosts, etc.) direct access to 
institutional attorneys. However, only four out of ten 
allow third level administrators (deans, department heads) 
to consult directly with university counsel without 
prior approval. 
The information on the level of experience of house 
counsel in 1986 concurred with the findings of the 1983-84 
Survey. Over half of the institutions reporting had at 
least one attorney with more than ten years of experience 
in higher education representation. At the same time, 
45% of the institutions employed at least one staff 
attorney with under four years of legal experience, 
probably a sign of staff growth and sound planning. 
In-House counsel continue to use outside counsel 
for a variety of specialized areas of practice. 
Half of the institutions surveyed retained outside 
counsel for all litigation, for example. Outside 
counsel are most frequently used for complex litiga¬ 
tion, bond matters, tort defenses and patent matters. 
While there appeared to be small average increases 
in the hourly rates charged by outside counsel, 
nearly 50% of tho 
se institutions reporting indicated 
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no change in their overall outside counsel costs. 
In three areas - federal regulatory matters, 
museum work, and condemnation issues - the amount 
of work decreased by over 50% between 1983 and 1986. 
Over that time period, matters involving affirmative 
action and discrimination, labor, the environment, 
gifts and development, personal injuries, administrate 
.ve 
law, legislation, and zoni 
ng increased more than 60%. 
Matters related to records access and privacy, 
student affairs, tax, construction, personnel layoffs 
and dismissals, university-industry relationships, 
real estate, and general university policy and 
administration increased over 70%. 
Questions involving health sciences, intellectual 
property, state regulation, general litigation, 
employee benefits and retirement, faculty non-reappoint- 
ments and dismissals, bond and banking expanded 
by over 80%. 
As for fringe benefits, well over half of the 
institutions include pension, life insurance, medical 
and disability benefits for their attorneys, with that 
number increasing in proportion to increases in enrollment 
and/or budget. However, similar provision for malpractice 
insurance, eye care, and dental insurance are not evident; 
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less than one-fourth of the institutions reporting 
provide those benefits. One other area of benefits 
offers encouragement, both for individual attorneys 
and for NACUA as an organization. Over 90% of all 
responding institutions, regardless of size or budget, 
paid for attendance to the NACUA Annual Conferences, 
and CLE programs, or for other law-related seminars 
and conferences. 
Finally, there is an apparently dramatic change 
in the degree to which educators have learned to accept 
our presence and make proper use of counsel. Between 1983 
and 1986, requests for counsel to review documents drafted 
by departments, etc., increased a full 90%. University 
counsel seem to have succeeded at last in educating 
their clients to come to them early rather than late, 
as policies are developed and as plans are laid for 
dealing with controversy. We are having more opportunity 
to practice prventive lawyering, and this bodes well for 
our larger goal of helping our clients avoid litigation. 
Conclusion 
As noted in the Introduction to this report, 
one aim of this survey was to establish a data base 
for special studies and for future similar surveys. 
For reasons having to do with survey design and data 
has not been fully realized. processing support, that aim 
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Also, it has become apparent that certain areas are 
of limited utility in a broad-gauged study. For example, 
data on fees to outside counsel are subject to such 
geographic and urban/rural variations, and the use of 
attorneys general by public institutions is subject 
to such structural and political variables, as to 
make national comparisons essentially meaningless. 
It has become equally apparent that compensation 
and staffing levels are of overriding interest to members. 
To do an effective job in gathering, analyzing, and 
disseminating information on these items, expert guidance 
is needed. The College and University Personnel 
Association salary survey is thorough, accurate, 
and useful; it provided valuable data and analysis 
for this report. We are therefore making plans with 
CUPA to do a more specific survey for NACUA in 1988-89. 
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A One Day Seminar 
September 18, 1987 
This seminar is sponsored by the Office of the General 
Counsel of the Massachusetts Board of Regents of Higher 
Education in cooperation with the National Association 
of College and University Attorneys and Cape Cod Community 
College. 
Preventive Legal Planning 
James E. Samels 
General Counsel 
Massachusetts Board of Regents of Higher 
Education 
Boston, Massachusetts 
10:30-12:00 Concurrent Sessions 
A. Immigration Reform and Control Act 
- Employee Verification 
- Financial Aid 
Richard H. Hayden, Chair 
University Counsel 
University of Maine 
Augusta, Maine 
John E. Murphy 
Director of Personnel 
Bunker Hill Community College 
Charlestown, Massachusetts 
Arlene L. Lieberman 
Assistant Counsel 
Massachusetts Board of Regents 
of Higher Education 
Boston, Massachusetts 
B. Employment at Will 
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- Constitutional and statutor 
limitations on employer's h 
- Deterioration of “at will" 
implied good faith, public 
concerns 
- Employment Contracts 
~ Evaluation and discharge 
of at will" employees 
Paul M. Shapiro, Chair 
Assistant Attorney General 
University of Connecticut 
Storrs, Connecticut 
Daniel M. Asquino 
President 







1:30-3:00 Concurrent Sessions 
A. Drug and Alcohol Policies 
- Testing 
- Alcohol on Campus and off Campus 
- Student Sponsored Events 
- College Sponsored Events 
Judith A. Wong, Chair 
Community College Counsel 
Reading, Massachusetts 
Donald Howard 
Associate Dean of Students 
Southeastern Massachusetts University 
North Dartmouth, Massachusetts 
Patricia Chisholm 
Dean of Student Services 
Bunker Hill Community College 
Charlestown, Massachusetts 
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B. Academic Fraud 
- Plagiarism 
- Due Process Considerations 
- Resume Fraud 
Lee B. Liggett, Chair 
General Counsel 
University of Vermont 
Burlington, Vermont 
Robin Mayor 
Vice President for Academic Affairs 
Massachusetts College of Art 
Boston, Massachusetts 
Carol E. Wolff 
Assistant Counsel 
Massachusetts Board of Regents 
of Higher Education 
Boston, Massachusetts 
LEGAL REPRESENTATION IN HIGHER EDUCATION 
THE VARIOUS MODELS 
APPENDIX D 
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LEGAL REPRESENTATION IN HTrurp 
George M. Shur, Esguire 
""iversi‘y Legal Counsel 
Northern lUinoi, University 









law explosion on campus 
The 1950's and before -- Very little 
less than 150 cases listed from 1946 




forty cases per 
Dixon v. Alabama State. Board of Education. 186 
F. Supp. 945 (M.D. Ala. 1960) rev'd 294 F. 2d 150 
(5th Cir. 1961) — First major decision giving 
students right to due process. 
3 • The 19/0/s —— The employment case era. 
(a) In 1972, Title VII applied to higher education 
(b) Hundreds of cases annually. 
4. Today — The sky is the limit. 





(e) Organizations < 
(f) More and more lawyers 
(i) Number of institutions‘with in-housing 
counsel has doubled since 1974. 
(ii) 70% of universities with annual budgets of 
over $50 million employ in-house counsel. 
Source: Delivery of Legal Services to Higher 
Education Institutions: A Survey NACUA, 
1984. 
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C. Need for Legal Representation 
See, for instance, Epstein, "The Use and Misuse of 
College and University Counsel," 45 Journal of Hiqher 
Education 635 (1974) -2- 
D. Scope of Legal Representation - See Appendix A to: 
Daane, The Role of University Counsel. 12 Journal of 
College and University Law. 399.411 (T985) 
E. Primary Role of Counsel-Preventive Advice -- See 
BicVrel, "The Role of College or University Legal 
Counsel," 3 J. of Law & Ed. 77 (1974) 
F. Student Legal Services 
II. The Trustee Attorney 
A. No longer as popular 
1. Potential conflicts 
2. Increased specialization 
3. Fees 
B. Advantages 
1. Knowledge of Institution 
2. Influence with governing board and campus 
constituencies 
3. Minimal (if any) fees 
4. Continuity - but 9omc By-laws limit consecutive 
terms. 
C. Disadvantages 
1. Lack of specialization 
2. "You get what you pay fori" 
3. Conflict with partners re Fees 
/ 
% 
4. Work priorities 
Independence 5. 
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III. The Law Professor — No longer popular 
A. Advantages 
1. High intelligence 
2. Has faculty orientation 
3. Highly regarded in academic circles 
4. Can consult with law faculty colleagues 
5. Has easy access to superb library resources 
6. Has easy access to law students 
7. Low cost 
B. Disadvantages 
1. Narrow specialty areas 
2. Has faculty orientation 
3. May have little "practical- experience 
4. At some institutions, not looked upon as appropriate 
"scholarly activity" or "service" 
tv. Office of the Attorney General 
A. In some states, required by law. 
B. Advantages 
1. Speaks (and acts) with the authority of the state. 
2. Public respect — especially if elected. 
3. Vast resources — financial, investigative, etc. 
1 
4. May have numerous specialists on staff 
5. Low cost 
6. Ability to deal with state regulatory agencies 
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C. Disadvantages 
1. Office (s) may be off-campus 
May be unable to separate interest of state from 
separate interest of institution. See, Corbally, 
*niV?fSl:ty c°unsel~“Scope and Mission," 2 Journal 
■ € UniVersity Lav <1974); and dTZZT,- 
The Role of University Counsel," 12 Journal of 
Pr>i 1 err«» University Law 399 , 403 ; People v.~ 
-r Ill. 321 , 46 N.E. 2d 951 (19 4 3) where 





3. Lack of experience 
4. Lack of continuity in representation and legal staff 
5. Lack of understanding of higher education. 
6. May need to hire outside counsel for specialized 
assistance -- e.g. Ohio -- thus presenting 
possibility of triple conflict. 
7. Conflicts of interest in dealing with state 
regulatory agencies. 
V. Outside, Private Counsel 
A. Advantages 
1. Experience in dealing with courts 
2. Large firms include specialists in many areas 
3. Large firms can quickly and adequately staff 
emergency or complex matters 
4. Practical experience 
5. Institution can ’shop" for best possible attorney for 
a particular matter 
6. Independence 
B. Disadvantages 
1. Cost - see NACUA Survey (1984) Supra, at pg. 9 







Lack of understanding of higher education 
practiceU"preventive~Iaw°t " r'adil* ‘v*“**l« to 
7. Cost 
In House Counsel 
A. Advantages 
1. Availability — preventive law 
2. Knowledge of Client 
3. Can develop a speciality(s) in areas of institutional 
concern 
4. Continuity 
5. Contacts within the institution 
6. Can speak for (and has ear of) President and/or 
governing board 
7. Can participate in policy planning — See Corbally, 
Supra, pg. 2. 
8. Sensitivity to campus politics — or state or local 
politics 
9. Ability to spot the "hidden agenda" 
10. Low cost—but getting higher 
11. Can co-ordinate outside attorneys 
B. Disadvantages 
1. Must be a generalist 
2. Sensitivity to campus politics 
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3. 
h^CobH °Verly accessil>le to parties who have direct access to legal counsel should not 
4 . Familiarity breeds contempt 
5. Need for outside law firm assistance or 
in-house staff additional 
6. Lack of independence 
7. Less knowledge of courts 
8. Less practical experience (depending on background) 
VII. Conclusion 
A. Conclusion of 1984 NACUA Survey 
B. 1974 Article—Beale, "Delivery of Legal Services to 
Institutions of Higher Education," 2 Journal of Colleqe 
and University Lav 5 (1974) 
C. Personal thoughts 
1. Which services should be provided in-house and which 
by outside counsel -- a question which even A.G.'s 
have to face. 
l 
1987-1988 NACUA SALARIES ABSTRACT 
APPENDIX E 
1987-1988 NACUA SALARIES ABSTRACT 
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INSTITUTIONAL TYPE MEDIAN QUART-1 QUART-3 CASES 
All Institutions . . . $58,335 $48,690 $69,600 164 
All Public 
Institutions . $57,120 $48,279 $66,937 123 
All Private 
Institutions . $68,000 $51,000 $89,000 41 
All Universities . . . $59,804 $50,000 $73,250 131 
All Four-Year 
Colleges . $53,655 $35,000 $61,479 16 
All Two-Year 





During the course of this investigator's observation and 
validation process, study informants were interviewed in 
both structured and informal settings. For the most part, 
the parameters of these observations, validation testing 
and interviews focused on the following ten critically 
important and penetrating legal policy and legal service 
delivery questions: (J.E. Samels, The Emergence 
of Proactive University Counsel in the 1990's, 
Journal of Higher Education Management, Fall, 1989). 
1 . How do we know when an institution has matured 
to the point of requiring the services of an attorney 
who specializes in higher education law and is capable 
of centrally coordinating all campus legal services? 
2. Who does campus counsel represent? The institution, 
trustees, campus chief executive officer, senior campus 
staff, faculty and students? 
3. What is the campus attorney's proper role and 
function in relationship to the faculty, students 
and staff? 
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4. How can preventive legal advice best be integrated 
into the culture of the college or university's management 
infrastructure? 
5. What are the various higher education legal service 
delivery models currently available to meet the proactive 
legal service needs of American colleges and universities 
in the 1990's? i.e. faculty member-attorney, trustee- 
attorney, Attorneys General (for public colleges and 
universities), outside retained counsel, in-house 
full-time campus based counsel, or combinations of 
the foregoing typologies. 
6. Regardless of the means and methods of legal service 
delivery at the institutional level, which models have 
proven to be most effective for colleges and universities 
in terms of overall coordination, results and costs? 
How does the institution approach selecting and 
retaining qualified outside coordinating counsel? 
7. How have in-house campus counsel organized their 
offices and allocated internal resources to meet the 
divergent legal service needs of the various campus 
constituencies and client groups they must serve? 
8. How does an institution approach recruiting 
and training qualified in-house campus counsel? 
9. What role, if any, should counsel serve as a member 
of the President's senior staff or executive cabinet? 
10. What proactive legal duties, functions and 
responsibilities if any, can in-house or outside 
coordinating counsel effectively perform in the 
context of modern colleges and universities? 
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